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Relevant Docket Entries. 


Unrrep States Lasor Parry, et al vs. Copp, et ano 


DATE 
8-15-74 
8/15/75 


8/21/74 


8-23-74 


8-20-74 


10/ 2,74 
11/ 7/74 


11/ 7/74 


12/ 6/74 


FILINGS—-PROCEEDINGS 
Complaint filed. Summons issued. 


Before Neauer, J.—Case called—Hearing held 
—Hearing adjd to Aug. 20, 1974 before J. 
Weinstein,—Hearing on motion for prelimi- 
nary before J. Weinstein—Aug. 20, 1974. 


Amended complaint filed. 


Pitff’s Memorandum of Law in Support of 
Complaint filed. 


Copy of Order granting preliminary injunc- 
tion dated Aug. 8, 1974 filed. 


Plitffs’ memorandum of law in support of com- 
plaint filed. 


Before Wer1nstern, J.—Case called. Hearing 
ordered held & concluded. Motion for pre- 
liminary relief is granted. Submit order. 


Deft Michael J. Codd’s answer to first amended 
complaint filed by Wernstern, J.—Order of 
Dismissal dated Oct. 2, 1974 filed. P.C. mailed 
to the attys. 


Copy of Letter dated Nov. 3, 1974 filed from 
J. Carlisle, IT to Mr. Lawson. 


By Wernstern, J.—Order dated Nov. 5, 1974 
filed that the hearing date is Jan. 13, 1974, 
ete. (on Doc. #8) 


Pitff Anton Chaitkin’s First Answers to deft 
Michael J. Codd filed. 


DATE 


12/18/74 


12/20/75 


2-20-75 


2/24/75 


3-11-75 
3-11-75 


4-10-75 


4-16-75 
4-18-7! 


| 


4-18-75 
4-18-75 
4-18-75 


4-18-75 


5/12/75 
5/15/75 
6/12/75 


6/18/75 
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FILINGS—PROCEEDINGS 


By Wernstern, J.—Order dated 12/17/74 filed 
that the above case the adjd. to 1/20/75. 
Copy of Order sent to all parties. 


Before Wernsteixn, J.—Case called—pretrial 
conference adjd to 2/20/75 at 9:30 A.M. 


Pitffs trial memorandum filed. 


Before Wernstern, J.—Case called—Trial or- 
dered non jury and begun—PItff and deft 
rest—Trial concluded—Decision reserved— 
Submit briefs within 10 days. 


Defts’ post trial memorandum of law filed. 


By Wernstern, J.—Memorandum and order 
dtd 3-11-75 granting permanent injunction 
against collection of fees required by NYC 
ordinance § 435-6.0 as it is unconstitutional 
filed. (p/s mailed to attys). 


Notice of appeal filed. Copy sent to C of A. 
JN 


Letter from Jay C, Carlisle II dtd 1-7-75 filed. 


By Werystein, J.—Order to show cause dated 
8-15-75 filed. 


Pitffs’ interrogatories to Deft Codd filed. 
Stenographer’s Transcript dated 8/15/74 filed. 


Deft Codd’s Memorandum of Law filed (dated 
Aug. 19, 1974) filed. 


Affidavit of Luis Neco in opposition to injune- 
tive relief filed (dated Aug. 19, 1974). 


Filed. Transcript dated February 24, 1975. 
Clerk’s Certificate. 
Filed Transcript dated August 20, 1974. 


Supplemental Clerk’s Certificate. 
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Amended Complaint. 
UNITED STATES DISTRICT COURT 
Eastern District or New York 
Or 


Unitep States Lasor Parry, aka Nationa Caucus oF 
Lasor Committees, Anton H. Cuarrxin, Exvisan C. Boyn, 
Davin B. Wo.tnsxy, Rospyn Press, and Jerrrey Brya 


Plaintiffs, 
VS. 


Micr ‘se. J. Copp, individual and as Cummissioner of the 
Police Department of the City of New York and ANTHONY 
Ev, individual and as Chief of Police of Freeport, Long 
Island, 


Defendants. 
_ 


FIRST AMENDED COMPLAINT 


PRELIMINARY STATEMENT 


This is an action for injunctive relief and damages. It is 
authorized by Title 42 U.S.C. Section 1983. Plaintiffs 
allege that the defendants, while acting in the scope of their 
authority as police commissioner and police chief and 
agents, servants and employees of said defendants, while 
acting under color of law have deprived plaintiffs and the 
class which complainants seek to protect, of the privileges 
and immunities guaranteed to every citizen of the United 
States, including plaintiffs, by the U.S. Constitution, 
Amendments I, V, VI, VIII, and Section I of Amendment 
XIV. Plaintiffs bring this action on their own behalf and 
on behalf of others similarly situated who are members of 
the United States Labor - ‘arty pursuant to Rule 23 of the 
Federal Rules of Civil Procedure. The class represented 
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by the plaintiffs consists of all members of the United 
States Labor Party who are now or may become involved 
in the forthcoming primary and general elections for state 
and federal offices to be held in this district. The class is 
so numerous that joinder of all members is impracticai 
and there are questions of law and fact common to each 
member of the class and the claims of the representative 
plaintiffs are typical of the claims of each member of the 
class. The representative plaintiffs will fairly and ade- 
quately protect the interest of the class. The party de- 
fendants have acted and refuse to act on grounds generally 
applicable to the plaintiffs’ class and therefore the injunc- 
tive relief sought herein is appropriate with respect to the 
class as a whole. 


J URISDICTICN 


Jurisdiction is conferred on this court by 28 U.S.C. See- 
tion 1343 (3) and (4). 


PARTIES 


1. Plaintiff United States Labor Party ‘‘USLP”’ also 
known as the National Caucus of Labor Committees, 
‘*NCLC”’ is an unincorporated socialist political organiza- 
tion who at all material times herein represents class of 
persons seeking and supporting candidates seeking politi- 
cal office in the State of New York and in the United States 
Congress. 


2. Plaintiff A: -n H. Chaitkin, ‘‘Chaitkin’’, is the USLP 
candidate for Governor of New York and is campaign 
director for the USLP. 


3. Plaintiff Elijah C. Boyd, ‘‘Boyd’’, is the USLP candi- 
date for United States Senator from New York. 
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4. Plaintiff David B. Wolinsky, ‘‘Wolinsky’’, is a mem- 
ber of the USLP and is a team leader of a group of US uP 
members who collect signatures to place the USLP candi- 
dates on the bellot in New York State. 


5. Robyn Press, ‘‘Press’’, is a member of the USLP and 
of a group whose purpose it is to gather signatures to place 
USLP candidates on the ballot in New York State. 


6. Plain Jeffrey Bryan, ‘‘Bryan’’, is a member of 
the USLP and of a group whose purpose it is to gather 
signatures to place USLP candidates on the ballot in New 
York State. 

Each of ihe foregoing plaintiffs, with the exception of 
the USLP, are citizens of the United States and reside 
in New York City. 


7. Defendant Michael J. Codd, ‘‘Codd’’, is the Commis- 
sioner of the Police Department of New York City and at 
all material times herein acted and acts in such capacity. 


8. Defendant Anthony Elar is the Chief of Police of 
Freeport, Long Island and at all material times herein 
acted and acts in such capacity. 


ALLEGATIONS 


1. Plaintiffs are engaged in the process of gathering 
petition signatures to place the names of USLP candidates 
on the ballot for election to state and national office, all 
as set forth with more particularity in the affidavit of plain- 
tiff Chaitkin with references thereto, which is attached 
hereto as Exhibit “A” and incorporated herein by rvefer- 
ence. 


2. In order to gather such signatures plaintiffs, and the 
class they represent, are required to conduct street cam- 
paigns wherein they endeavor to obtain petition signatures. 
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3. Plaintiffs use sound amplification equipment, ‘‘bull- 
horns’’, to inform residents of the State of New York that 
said plaintiffs are obtaining petition signatures and in so 
doing plaintiffs seek to comply with Section 435 (6) of the 
New York City Ordinances and other applicable ordi- 
nances. 


4. Defendant Codd, by and through his agents has and 
is applying See. 435 (6) of the New York City Ordinances 
against plaintiffs when such ordina’ze is unconstitutional. 
(See exhibits ‘“‘G’’ and ‘*H’’.) 


5. In the alternative, on numerous occasions defendant 
Codd acting under color of law, by and through his agents, 
employees, and ser’ants, each of whom have acted under 
color of state law, statutes, regulations, customs and 
usages of this state has (have) systematically applied 
Section 435-6.0 in a manner designed to deprive plaintiffs 
of their first and fourteenth amendment rights under the 
U.S. Constitution and to a denial of plaintiffs equal pro- 
tection of laws in that said defendant, by and through his 
agents, has caused to happen the following events: 


{a) Plaintiffs request ‘> hold a rally at a certain 
site and te obtain a permit thereon are denied on the basis 
which plaintiffs claim to relate primarily to defendants 
dislike of plaintiffs political philosophy and defendants 
desire to interfere with plaintiffs right to freedom of 
speech and assembly; (see affidavit of William Bracey at- 
tached as Exhibit “E”’.) 


(b) Defendant Codd, by and through his agents, has 
and dees systematically refuse to grant alternative sites 
for plaintiffs to carry on their political petition rally 
campaigns; 


(c) Defendant Codd, by and through his agents, re- 
quests that plaintiffs pay five dollars ‘or each permit site 
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and defendants agents rigid and discriminatory enforce- 
ment of said requirement causes plaintiffs political can- 
didates to spend large sums of money all of which plain- 
tiffs allege to be in violation of their rights to freedom 
of assembly and which plaintiffs believe to constitute an 
illegal tax upon their political and electoral activities, and 
prevent plaintiffs from fully exercising their free speech 
rights under the First Amendment; 


(d) Defendant Codd, by and through his agents, will 
arrest, detain, or otherwise interfere with plaintiffs cam- 
paign signature gathering under the guise of enforcing 
Ordinance 435-6.0 and that the came is done with the 
delibera‘. intent to disrupt and interfere with plaintiffs 
lawful right to gather such signatures; in furtherance of 
such interference Codd’s agents have caused the following 
to happen: 


(1) On or about August 7, 1974, at 181st Street and St. 
Nicholas Avenue, USLP member Ralph B. was accosted by 
police officers (badge numbers : 24623, 31976, 1623, 9788, and 
1965) and instructed to stop using the bullhorn. 


(2) On or about August 5, 1974, USLP member Susan 
Hendricks, was accosted by police officers (badge numbers: 
867037, 13933, and 1143) at 72nd Street and Broadway, und 
together with other USLP members, was given two park- 
ing tickets and one summons. 


(3) On or about August 9, 1974, plaintiff Chaitkin was 
stopped by two police officers (badge numbers unknown) at 
34 Street and Broadway, and instructed not to use bullhorn. 


(4) On or about August 5, 1974, at 72nd Street and 
Broadway, USLP member Barbara Klopper, was stopped 
by police officers (badge numbers unknown) and instructed 
to stop using e bullhorn. 


&& 
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(5) Further such specific incidents are set forth in Ex- 
hibit ‘‘G’’ attached hereto and incorporated by reference. 

§. On numerous oceasions defendant Codd, by and 
through his agents, has caused plaintiffs to be arrested, to 
receive summons, and to be subjec’-d to periodic involun- 
tary detention. Such action of defendai: Codd’s employees 
constitute a deliberate plan to subvert plaintiffs petition 
campaign, all as set forth with more particularity in the 
affidavit of plaintiff Chaitkin, attached hereto as Exhibit 
“A’’ and in supporting affidavits thereto plaintiffs Press, 
and Bryan, which are attached hereto as Exhibits ‘‘B’’ 
and ‘‘C’’ and incorporated herein by reference, and as set 
forth in a list of specific incidents attached hereto as Ex- 
hibit “G’’ incorporated herein by refererce. 


7. In addition to police interference referred to in the 
above attached affidavits, other members of the USLP 
(Lorinda Langley and Norman Sloane) were arrested on 
August 14, 1974, in New York City, aud charged with dis- 
orderly conduct ail while engaged in the gathering of peti- 
tions. In addition one Lennie Smith was arrested on 
August 10, 1974, while petitioning, and charged with 
disturbing the peace. On August 13, 1974, three members 
of the USLP Robin Press, Jeff Bryan and James Lee 
Ravenscroft, were arrested as set forth on page 4 of Ex- 
hibit ‘‘G’’. The same day, one Peter Wyer was arrested for 
distributing pamphlets as set forth in page 4 of Exhibit 
**q’’, Further such instances of detention and harassment 
are set forth in Exhibits ‘‘A” and ‘‘G” attached hereto and 
incorporated herein by reference. Plaintiffs believe that 
charges of disorderly conduct and disturbing the peace are 
used against them to interfere with their petition campaign. 


8. Defendant Elar, by and through his agents, has caused 
members of the USLP to be arrested for ‘‘loafing” and 
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other charges which clearly have no basis, but are used to 
interfere with plaintiffs rights to gather petitions. See 
Exhibit “D’’, 


9. Defendant Codd and defendant Elar have had knowl- 
edge of the actions of their subordinates and nevertheless 
permit such conduct by their agents to continue. Further- 
more, said defendants make no effort to stop such conduct 
of their agents. 


10. Each of the foregoing acts of the defendants, by and 
through their respective agents has been committed in bad 
faith and with wanton disregard of the plaintiffs constitu- 
tional rights.and each such act represents an abuse of de- 
fendants statutory authority under state law. 


11. Plaintiffs believe that defendants will continue to 
engage in the aforementioned acts, and are fearful that such 
conduct will cause them immediate injury and harm and 
that if the relief sought herein is not granted plaintiff will 
suffer irreparable damage in that they may be unable to 
gather enough petition signatures to be placed on the ballot 
for pending state and federal elections. Likewise plaintiffs 
believe that if injunetive relief herein is granted that 
neither the defendants nor their agents and employees will 
suffer harm. 


12. Plaintiffs are without adequate funds or finances to 
furnish a bond, and believe that the same is not specifically 
required by law by is a matter of discretion to be determined 
by this court. 


13. Plaintiffs have also been damaged by the actions of 
the defendants herein and believe that compensatory dam- 
ges are necessary to adequately compensate them for such 
damages. 
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14. Plaiutiffs are without funds to pay their attorney for 
legal counsel herein and plaintiffs have reason that said 
attorney will be required to devote considerable time to this 
matter and that his fee herein should be paid for by the 
defendants. 


PRAYER For RELIEF 


WHEREFORE THE PLAINTIFFS RESPECTFULLY PRAY THAT THIS 
Court: 


1. Enjoin the defendants, their officers, agents, servants, 
and employees for the duration of the petition period (i.e.: 
until September 13, 1974) from depriving plaintiffs of their 
constitutional rights and of equal protection of the laws and 
more specifically to: (a) enjoin defendant Codd, his agents, 
servants, and employees from enforcing New York City 
ordinance § 435-6.0 against plaintiffs herein on the grounds 
that it is unconstitutional in that it is prior restraint upon 
the exercise of the plointiffs right of fr- + sneech and their 
free exercise of their electoral rights; (. ‘a defendant 
Codd, his agents, servants and employ.«~ ‘rom fcreing 
plaintiffs to pay the five dollar fee under New York City 
ordinance S. 435-6.0 on the grounds that such fee constitutes 
an illegal tax which is violative of the First Amendme... of 
the U.S. Constitution; (c) enjoin defendant Codd, his 
agents, servants and employees from enforcing New York 
City ordinances S. 435-6.0 against plaintiffs herein insofar 
as said employees of defendant Codd seek to enforce said 
ordinance with discrimination against plaintiffs or in such 
a manner as to impose an intolerable burden on plaintiffs ; 
(d) enjoin Codd, his agents, servants and employees from 
interfering with plaintiffs while said plaintiffs are securing 
petition signatures for political office or engaging in other 
lawful political activities; (e) enjoin Codd, his agents, serv- 
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ants and employees, from interfering with plain is rights 
to contact and to speak with members of the public regard- 
ing political issues; (f) enjoin defendant Elar, his agents, 
servants and employees, from interfering with plaintiffs as 
set forth in subparagraphs (d) through (e) above. 

2. Pending a trial upon the merits of this complaint issue 
a preliminary injunction without bond enjoining the defend- 
ants in the aforesaid manner. 

< 

3. Pending a hearing on the preliminary injunction and 
notice of the same as required by law, issue a temporary 
restraining order without bond, restraining said defendants 
in the aforesaid manner. 


4. Award plaintiffs damages in the sum of $100,000 to- 
gether with the costs and disbursements of this action and 
in addition thereto attorney fees and such other and further 


relief as the Court may deem just and proper under the 
circumstances, 


Respectfully submitted, 


Jay C, Caruiste II 
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Affidavit of Anton H, Chaitkin. 


State of New York 
- County of New York 


Anton Il, Chaitkin, being duly sworn, dopose and say: 
1. I reside at 4 Bogardus Place, New York, N.Y. and I have lived 
there for the last six years. | 
2. I am the crzndidate of the United States Labor Party ("Labor 
Party) for governor of New York State, running ir the 1972 elect 
ions. I aw also campaign director for the Labor Party. 
3. The Labor Party is currently engaged in the collection of 
signatures from qualified voters to petitions nominating the 
Labor Party and its nine candidates for elective office within 
New York State, under an independ nant party status on the 1974 
New York State election ballot. We are running candidates for gov- 
ernor, lieutenant governor, United States Senator, State Attorney 
General, Censsddetonnt representitives from the 37th and 20th 
districts, and city council on Syracuse, 

To comply with legal requirements for achieving said 
ballot status is a complicated and arduous tasks involving the 
following effort: 


ae That a group of well over one hundred volunteers must 


be trained and instructed in the legal requiremonts and practica 
techniques both for cyllecting the necessary signatures and guardin: 
the validity of tho petitions, 

b. That these volunteers must cc llect and cause to be 
oSltantittnkts$ound::2%; 20Ostaify OODguaticeskganthhesstatovidexsta © 
collectsd at least 20,900 valid signatures for the statewide 


——————— a 
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Slate of candidates, and at’ least 16,000 valid signatures to 


cover the other four offices sought. In practical terns at least 


twice the number of required valid Signatures must actually be 


collected to insure that, after an allovence for nossible invat. 
id signatures despite scrupulous regard for legal for legal 
procecures, the remaining signatures after discounting inyelid 
Elignatures will constitute at least £0,009 signztures in toto, 


to be colieccted and checked hy the Labor Yarty in the petition 


period, which under New York State law lasts from August 2 nd 


‘and Septenber 12 th, 


Ce To secure these signatares at least 3000 man- hours per 


week are being expended by campaign volunteers and Organizers 


throucheut the state, 


de These campaign supporters must act in an extremely disc 


iplined and vigorous fashion, expending great mental and physical 
effort over an extended period of time, 

@e Many campaign workers have talccn and are taking time 
off fron their jobs, voluntarily suffering losses in income, 
to accomplish the signature gathering. 

f. The gathering and processing of signatures must be sup 
ported by the expenditure of several thousands of dollars for 
jiterature, permits, forms, clerical services etc. 

G- In historic2z1 experience, chalienges to the validity of 
petitions submitted by those sceking indenendent party status 
are frequently made at the close of the petition period, Con- 


siderable legal and other strategic planning must take place and 


| 
i 
j 
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strenouseffort must be taken throughout the petition period 
to ensure that the party finally achieves the ballot stetus soucHt. 


4, Said efforts by the Labor Party in fulfillment of the New 


York State election laws during the current petitioning period 


have been harassed and disrupted by police agencies acting in 


flagrant disregard and contravention of the rights and duties of 


the Labor Party in the electoral process, This illegal and 


cutrageous interference has occured within areas under the 


jurisdiction of the Eastern District Court - in Kin 


Gveens counties, and on Long Island outside 


en mareste- ChetintmneneeeeaED © 


New York City, 


weld as in other areas of New tort: State, 


ve Sinee the official petitioning period began on Ausust 2nd, | 
’ 
' 
{ 


Jo%V4, Leavor Yarty organizers deplored in teane ca Ins ov 


ia it 


petitionine in the areas of ines and of Suecens ciuntics 
t re & : 


Long Island have suffered ten (10) arrests a nd/for de* innents 


“by police. Other arrests and detainnents have occured in 


Nanhattan, Buffalo and in Rochester, In Kings and Queens 


counties and Long Island during this period, twelve (12) 
summonses hee alleged violations of law, requiring court 
appearances have been issued to Labor Party supporters, deployed 
on petitioning teans,. 3 

which thesea rrests and citations have 


6. The charges under 


‘ 


taken place have been without cause, and of an arbitrary, 


capricious and absurd nature, ranging fron "hawking in one 
place for more than ten minutes" to "loafing and loitering" 


to "distrubing the peace," 
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7. On several occasions during the police interference, police 
officers have spoken and acted in such a fashion as to inten- 
tionally place discredit upon the Labor Party and its candidates, 
portraying the Labor Party before potential signators and voters 
as lawless, irresponsible and without serious intent. The arrest 
and jailings themselves tend to create this same unwarranted 
seevbinn tas . 


8. The arrests and detainments suffered, without cause, by 


Labor Party campaign organizers within King and Queens counties 


and Long Isiand during the current petition period alone have 
eucutted in the loss of approxinately 35 man-hours of organizers! 
tine, otherwise spent in gathering or supporting the gathering 
of signatures for the said petition, This time lost is tied 
cirectly to petition checking end to other clericel functions 


which therefore will not take plave on the ungethered signatures, 


Those «rroested and those served with summonses are further re- 


quired to svend further precious, irreplaceable tine in cori 

| 
in the neor future, thereby further detracting fron the petitions 
effort. 
9. The defense of arrested anc detained Labor Party orgririzers | 


requires the employer’ ent of lawyers at considerable monetary 
expense, anc the expencitures of considerable time and effort 
by volunteer workers who might otherwise be contributing to 
the general ef-ort to achieve ballot status within the 


allotted tine, 
10. Court appearances by cited Labor Party organizers rdquire 


sin several instances the missing of many hours or days of 


gainful erployment, 
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11, The combined effects of continued, repeated, arbitrary and 
unlawful interference and disruption by police agencies, in 
the several areas of New York State where petitioning must take 


a 


place, threaten to curtail successful signature gathering to 
such an extent that the Labor Party would not achieve ballot 
status and thus: would be denied due process, the right to 
participate in the elections; will suffer the net wasteful 
expenditure of many thousands of hours of arduous efforts and 
thousands of dollars of money expended and income from erploy- 
ment voluntarily given up; and because of lack of officzal 
eietet atebes the Labor Party and its candidates would suffer 
severe hardship with regard to reputation, political influence 
and so forth. 
12. The court's attention is drawn to the fact that on fug-§ /97¥ 
vederal ; atiat «A ee 
the Distrrek court in bale was Dy ink Meeuee an 
{delrmiaoe ayut Bs restraints the police in the City of 
Buffalo from continuing to unlawfully interfere with the 


c 


political activities of the Labor Party during the current 
petitioning period, ; 
13, I therefore ask that. relief! renvested be erented co that 


I anc ny party may carry out our Lawful politice1 activitics 


and the legal duties which the state Jays unon us in pursuit 


14. Accoupanying uffadafr.. renresent tyoical cases of haress- 


ments, tveir illegol nature and other dubious cireunsteancss 


, 4 30S 


| 
| 
| 
| 
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Affidavit of Robyn G. Press. 
State of New York 


City of New York 

Kings County 

August 13, 1974 

Robyn G. Press 

I, Robyn G. Press, depose and say: 

1.) That my address is 68 East 19th Street (Brooklyn) and 

that I have lived there for eight months. I am 20 years of age, 

and am an organizer and member of the National ACaucus of Labor 

Committees. 

2.) That on August 13, 3974 I was istetbuting political litera- 

ture and collecting contributions for the U.S. Labor Party campaign 

in front of Dean Unemployment Center (Brooklyn). I was acco. 

panying two petitioners for gubernatorial and ether offices, 
effrey Bryan and Jamcs Lee Ravenscroft, also members of tne 
CLC. I was informing people at that location about what the 
-S. Labor Party represents and ..-w we must colé@ect 40,000 
ignatures statewide to get on the ballot for this November's 
lections. Some people stopped to talk to me and ask such w 
uestions as, "What are we going to do about this economic/politi- 
al situation? What docs the Labor Party svaqest doing?" 

-) In response to these inquiries about the petitioners I was 
ith, I responded that poople must read "New Solidarity" (the 
ewspaper of the National Caucus of Lavor Committees, the parent 
rganization ofthe U.S. Labor Party), and I requested contributions 


or "New Solidarity." 


-) Interested persons were engaged in intense political discus- 


ttt, CCC LL 
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Lions with me, as many were agitated about what had happendd in 
he government. People never became hostile to me, and when they 
ometimes insisted that they "weren't interested," I left them 


lone and walked away. 


S-) At that point, Officer Michael Frantangelo (badge number 


| 
{ 
17328) called me over to where he and another officer were stand- 
ing, near the place I had been organizing. He said, “You better 
es bothering pecpic, or I'm going to arrest you." I replied, 


"I am pzxforming a lecal action by distributing political Jitera- 
ture, and I am act bothering people.*® He said, “Yeah, well, I 


can take you in for obstructing the sidewalk, -o you'd better 

be careful." I walked away, to rejoin the two petitioners, 
Jeffrey Bryan and James Lee Ravenscroft. 

6.) Fifteen minutes later, Officer Frantangelo and another 
officer walked over to where we were organizing (after staring 
fixedly at us for some time) ad arrested us. Wh.en we explained 
again to them that we were within our legal rights to p-tition 
for a legitimate political party and distribute political litera-~ 
ture, Officer Frantangelo remarked, "I don't care...you can tell 


that tows later, after we get to the station. We're taking you 


in for disturbing the peace." He then tuxaed to the other officer 


and said, "Remember, they were peddling literature, too.” 

7.) We were driven to the police precinct by two other officers 
who refused to answer any of our questions, again repeating, 

"we can't talk to you. You'll have to talk to the arresting 


officers when we get to the station." 


im ——— 
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8.) After about a half an hour of delay, we asked Officer 

Frantangelo and anDetective Berrecka when we would be released. 
They refused to tell us what they were discussing in the other ‘i 
room, and it became obvious that they were needlessly detaining 


us. Frantangelo stated that we would be there "fcr a couple of 


— ee 


hours," and that we "might be arrested...and put into jail." 
We again stated that there were no legal grounds for arrest. 


We were cach allowed one phone call. Finally, after one and one 


half hours, we were released (about 11:45 a.m.) after Frantangelo 


had written out three summonses for disturbing the peace. 


— kobe) \ freon | 


Rot yn G. Pre $3 | 


Svorn to aad subscibed before me this J¢4_ dey of Esc. I. y 
; t 


CAPOLINE GC. idtrit tM Patna ae tea 
NOTARY PURTLIC.S Shots uf iow York SE ae 
NA, 616% BGS es 
Qualified in iu oat Couaty 
ewhehbisdsiun 


— 


ne eee ene | 


Notaiy Public 
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Affidavit of Jeffrey Bryan. 


Feet - Dy 

Fat ee = Ee cgcen 
Eee ae Bs 
Vity oo fey Tork 


New Yorn COaAnTY 
peers Coons gg 


I Jeffrey 3ryen, Cerose ard sev: 

1. Theat I live at 94-11 212 street Queens Villace N.Y, 

11422, end heve Lived there. since Novenber 1973. 

2. Tart on the rorning of Aucnst 13, 1974, Robin Press, Janes 

kaverberoften? Isere legally collecting stenetures for our 

petitionine conataign to nat the 3.2. Lebor Party on tie 

dellot. 

3. Toast at anproxt-etely 10:15 A.!f, tvo ncliceien stend‘ns 
One 1Al* block sev warned Robin Press thet sie wes 
Lllesally harressirs neopvle by as'**ns then to bay cur 


nows nanan a 


| 


: Man \e ied ‘ ’ 
kh. Met at 10220 these t+ of*teers (frantangelo, £17228, 


7” Ret?s} the a daa ‘ ’ 
ani Bet} te°1712) eao-rosc te. end Infecwa us thet we were 


e 


uarder arvest fer disor’erly conduct. 
A |! 5. Tit I inforied offfeer Frantaneelo thst ea ware ence at 
in Pp Tegel a: 
“ne eget petition dvtve, end he resnonded with "I don't 
eere, you ave stil under arrest." 
7 _ : Ae ee ree ’ oh 
J» Tart we ware teen to the 76th Precerct iio1se by 2 seuea 


cer tart pulled un tunadtately, 
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we wete Tntorsed, rt the preejn et, by officer 


imtenrelo, tret re had to eecice vether’to book us or 


cive-us A sitmons, 
‘ 
-or anrrokt iu tet 
Fons : 
finally dec’ ded to give us a suanens, 
af 
f, we wero 


cloesed froa the nren}nct 


4@ 


‘eon erpest 


> 


YER ore “nd ce 


1c. Tist Carine the tine we were prevented fron continuite - 
aur netition campaign, we lost four end one half men 
heurs of work, ecusing 1s to loose en-r 


five signatures and not sell trventy varters, 


Sify Bryan. — 


Jeffrey 3rva 


\ 


Sworn 2nd subscribed before me 


this |2 Day of Ayes 144 


[thn fb’) 


HARRY KRES 
Notary Public, State of Now York 
No. 31-7366215 
Qualified in New York County 
Commission Expiroy March 30, 197% 


ey 


Kotery Public 


22a 


Exhibit D—Annexed to Amended Complaint. 
Affidavit of David B. Wolinsky. 


COUNTY OF Nav YORK 


DAVID B. ‘fOLINSKY, being duly sworn, deposes and says: 


1. I am.26 years old and reside at 1825 Harrison AVOe, 


Bronx, N.Y., where I have lived for the past six ye rs. 


+Ge8 
1959, with a B.A. degree. 


2. I graduatec from the City College of New York in Jnuery, 


5S. I ama momber of the U.S. Labor Party, whorein one of 

my responsibiltibs is to lead teams of petitioners in 
collecting signatures to legally place the La or Party on 
the ballot in New York State. 

4. I am a registered voter in New York State and a qalified 
witness for such signatures on nominating patitions,. 

5. On August 12, 1974 I was leading a team of petitioners 
composed of rrself, Linda Ray, end Norman Sloan, outside / 
of the State Une~ploymont Office in Freeport, Long Island, 
N.Y. : 

6. The team was divided such that Linfia Ray and mysel: vere 
asking poopld to sign the nominating petitions to put tno 
Labor Party cn the ballot, end “orman Sloan was distributing 
campaignliteroturs - the Now Solidarity newspapsr and other 
magazines - and requesting donationg to the campaign, Linda 


Ray and myself w2re0 carrvtng tie petitions, a leaflet entitlac 


23a 
Exhibit D—Annexed to Amended Complaint. 


“thich Way “ill You Go in 19742?" end no other printed mattor. 


7. Anton chLafitkin is the Labor Party's candidate for Governor 


of New Yori: State; his name appears at the ton of a slate 
of statewide candci4-ie5 on the nominating ret {tions wa cr 
POSS ed aes 


8, Thave wen wragt, Intewant and nositiive roaponse to oar 


petitecning, 28 evidenced uo a vate off about 10 stenatures 
5 a a 2 oe roe $ PA Seba ere seer din - sa 25.4 6 ycave- "6 as 

Pes bu whvu Loris Jessie , ~WUeww ows LOD Jjoowm «+ SOVG G&G BAVG OX 

Poriociesa in few Yor: City te date, and correspondinsiy 


Digi sales of Nov Soldurity, hurd ining Kv the Rectre/eller 
teasuver of £59 7.8. wovernvert, 


ce ™o pecetweA numerous com ints “uth e- “I hate Rovwssfeller" 
and "Tf your against Rockefeller then I'm for you", 

6. at about 11 a.m, the director of the Unemployment office, upon 
information and bel&ef, approached ,inada Ray and told her that we 

were on a private sidewalk, and that we were blocking it. 

7e I heard the woman yelling and informed her of our right to collect 
Signatures to place our candidates on the ballot. Her reply was "JT 've 
had too much of you people already, Just watch how fast the police c me," 
8. Mnenckixxtmetxtt/ About 11/2 hours later, upon information 

and belief, Norman Sboan was hawking New Solidarity in frong of the 
Unemployment office, when he was approached by a policeman who warned 

him that there had been a complaint, and not to block the sidewalk, 

Both Linda Ray and myself were in a restaurant at the time, 

9 At about 2:30 pm, three Freeport policemen appeared walked dow 

the street past both Linda Ray and myself, and started talking to 


{Ma drnariam Ker BY 


dy 
Set aut 
et}. 
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Norman Sloan, who was an half block from where T was standung, 

19. I approached and was told by one of the policemen that we would 
have to stop petitioning and leave; that if we continued to petition 

. we faced arrest, I asked him what the charge was and he replied, after 
same hesitation, "Loafing". Then he noticed a campaign poster taped 

to a pole and said; "here, this is illegal too, 

ll. T replied that we were collecting Signatures to place Labor party 
candidates on the ballot in a public place, were not blocking the side- 
walk, and would not allow an infringement of our right to pet&tion,. 


12. The policemen responded by placing the three of us under arrest, 


13, The three of us vere held at the police station for approximately 
six hours, until 8:30 pm, and as a result vere unable to continue 
petitioning, engage in the processing of the signatures or conduct 
other electoral activities we would have uormilly been engaged in 


durin, $hat time, 


Sworn te betere me this rose 3 
re dey ype Ausust, 197% ow af Ly eS LL 


veerl Goldew 


Notary Pale, State of Vew York 


“at, BILAIOS 


Cuatpad We Yer lor Vtile pds 


Jo 
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Exhibit E—Annexed to Amerded Complaint. 
Affidavit of William Bracey. 


I, the undersigned, William Bracey, do hereby swear and depose that: 


1. On July 16, 1974 I applied for a sound permit at the 103rd Precinct 
House of the New York Police Department in Jamaica, Queens. The permit 
was to be for a United States Labor Party rally at the corner of 168th 
Street and Jamaica Avenue on Saturdav Tuly 20th. A permit for this site 
was denied by an officer in the clerical department fer the following 


reasons: 


a. There is too muca traffic in the area and a crowd overflow 
would stop traffic on Jamaica Avenue. 
b. The drawing of a crowd could lead to a riot. 


c. Shopkeepers in the area had complained cbout rallies on 


Jamaica Avenue. 


d. The officer stated that he had told teu s (‘abor Party 
several times that no permits were issueu for the corner of 
168th and Jamaica Avenue, and that he was under orders from 
his superiors to issue no such permits. 

2. On the same day, at the 44th Precinct House in the Bronx, I applied 
for a sound permit for a U S Labor Party rally at Jerome Avenue and 
170th Street to be held on Saturday, July 20th. An office- in the 
clerical office stated the following reasons when he denied my appli- 


cation: 


a. The area is too busy and a rally would block traffic. 


b. Shopkeepers in the area had complained about previous rallies. 


c. There are government buildings on the corner of Jerome Avenue 


and 170th Street. 


The officer also said that the >rder had come from his superiors that no 
sound permits could be issued for that corner. The US Labor party has 


had several rallies with sound devices on 170th 


previous to July 16th, 1974. 


Street and Jerome Avenue 


3. On Saturday, August 3, 1974, * was driving a U S Labor Party soundcar 
down Broadway. The car was stop} . between 71st and 72nd Streets by a 
squad car from the 20th Precinct in Manhattan. I was issued summons 
#422308320 for using a sound device without a permit. The summons 
requires a court appearance at 246 Broadway on September ‘. 1974. 

The two officers in the squad cac were Steinberg, Badge +’ 185 and 


Cripie, Badge #11196. They told me 
20th Precinct is Inspector Bluchino. 


that the commanding officer in the 


signea/5/ 


August 6, 1974 
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Harassment in the New York Region From 
August 8, 1974 to August 18, 1974. 


HARASSVENY I’M THE 1.¥. REGIONAL 8/4 To 8/18 
A /\, 


The police forced a ',S. Labor Party sound truck to leave Eighth St. 

and Sixth Aveéee Ye did not have o vermit. The police then remained 

on the scene for twent: mi nutes with their lights flashing making it 
impossible to continue petitioning. 


Police watchec ™.S.L.P. orgrenizers on and off for fifteen minute intor 

from 10:00 A.M, to 5:00 Pp’ while the y were petitioning at 72% and 
Rro:dway, The orranizers involved wore Susan Velsh, Larry Ravlin, Jane 
“White and Suswn H end rix, Susan has written an aff, 


8/6 
ony thaitkin's sound truck wasstopped by the police at 1;00 PM at 'inlon 
Zauere,. “The orranizers presest were Micheal Greene, “Mark Burgman, Pew 
Rotuns and Stuart Rosenblatt, 


On three separate occasions orvanizers petitioning at 141 Street and 

st, (feholes Ava, vere stoppea from using a bullhorn by police with the 
follow ine badeo numbers: 2.6 23, 31976, 61-1623 Officer H111, 9788 ane 
f carreant 1965, The organizers involved wore Linda Ray, Julfe Weiner 
Hletnue Maanneimer, Freda avine and 3al Ramon. 


th 
Fet't'oners at 3l, 3t. and 6 Ave, wore stopped from using a bullnorr 
on) tiurea seperate occasions by the poliea. The organizers tnvolved 
wore onsnay Vorrpes, Lave “eterson and Alice Sheppard, 


verre oo Liebsaman waseiven aoanmber of tickets when he vrounght the 


sound trnek to 72 and Srocdway were . int Ronse, Lynn Greene and tureoe 
oLass were petitioning. th 
Creanioers petitioning on 66°" Street and Broadway were harassed tt.rourch 


‘+ day. Polieo in two soparate squad cars (one car wuscar G6) 


¢ 

é 

c rs os:  Gwed tuat they knew that no sush permit was need ed that 
tt. lise relented, Lator they weno avked If they hed to Leve tne 

tae re table in sneh a conselonond plece, Later a voliceaman asked 
‘eo oohsteally restralnin: onvyone and weroed that werbettor ba 

Bra es", clifat. Yoya, candidate tor '.5,. Senana, was told that he 

Ww fa cormons {ff he cane back « Barbayvsa “homes, Jed osins«y, 
her bepe se] and pad }iretonene were vetitfonin: from 10330 to S:0u PM, 


\ wlan} 2 ’ - t 
mweoteon 'aAlsoy candidate for U.S. Congress in the 20%" District, 


was coorsing of a eampalpn rally at Union Squarconen of four constuction 
wortes  beysn harasstne her, This tnvolvad anne calling, finger poking 
am! leat yelline, When Chrtstina left ali four construeti: n began haras- 


sinf’ Vor’ Saba, Neravan vearl, Linda urna: and two other organizers, Une 
Corstroacticn werter thrantened to tear up all of the leaflots lying on 
the 'ituratira table, ,e then threw a nubber of leaflets on thepround 
an® « loud arrument ensued, 4s things quiated down theTactical Polica 
areteted and askud Ue caw a paratte: for as ef 9 Ba Mien: Thelwolice thin 
stnyed and had a Yetendty conversation with the coustraction workers, 


‘'t we had a license or permit to do petitionins, Tt wasonly wher. ouR 
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con't 8/7 ie 
While Wini Ross, Peter DePaul, Peter Kastal and Eli Santi» go were peti_ 
itionirng at the George Washington Bridge bus terminal a policeman told 
them that they could potition but not sell, 


While Isaih Scott, Kathy Salet, Lee Rabinscrof, Jeff Bryant and Louise (2, 
wer petitioning ot the Dean St. Unemployment center a policeman stopped 
them from using a sound err, 


While Christina Nelson, candidate for U.S, Congress in the 20° District 
was holding a canvairn rally at 86” St, and Brordvay the police stated 
that she could not continue using the sound equipment unless the sound 
was lowered, Later in the day the nolice refused to stop a man who wes 
harassing petitioners; Susan itendrix, Larry Ravkin, Abbey Steinbure anc 
two other orranizers, The ann followed varions orpanizers around call! 
them CIA arents and lsurhing in a loud manner, While he was present it 
was impossible to pather sipnatures, , 


ile selling newspapers at an unemploymant center on 330 Jay 8t. Sal 

oman was beaten by a frunrd at the center; during part of the beating 
police stood end watened the assault. & guard approached Sel and said, 
"You're here agsin tal-ing that sane shit." Thon $a? went to the bath- 
roon, The pusard followed hin and beat hin up in the hethroonm, Sal ther 
described the ‘netdert to pnotner man and left to rev. help, Sal returned 
with the nolice at witen point the piard, Orlando Martell (badde number 
1737), hit Sal tn the stonnek in front of the policeman, The officer 
took Sal to an cffiee wiinre the cuard soon appeared and once again begs 
Physteally ard verbal iv intinmtiating Sal. There were now three or four 
policeman vatehing the punrd., The punrd then neld a bottle onener to 
Gal's mot ond satd "1 should pall all of your tenth out, Now ret out 
of here and renenber that it 1s your ward against ours(meaning his and 
the police's)," 


8/8 
While Stuart Rosenbinteé, inrdld Richardson, Jesse Khatni and two others 
were petitioninre at, 59% S*, and Ie xington Avenue Stuart Rosenblatt was 


Riven a Sainmons for using a balihorn without a vermitby C.W. Borphardt 
of the 1’ Precinet, 


Lonisca@ Goldkann renerted thrt widen she and a number, of ot er orpanizars 
were petitioning at 2° St. ana 9" Aves their rally was disruoted on 
fcur semraratea ocesstons by the rol pRe snd Ye Louise was speaking over the 
loudsreaker of the sount ene on th! ang aby Sve, the police asked them 
te move because the truck was parker In a text eab Stan’, While astnyg 
tha souni trues on 2° ane 7°" Ave, they ware asked to leave by the 
POlice on thraa oceasions,, after the third iretaent they ddd leave, 

They then ovat tact ta eS ' gel ang gh Aves, elouisfe hed dravg a crowd 
of over no hunmteed when the wore roreed to loave ps the police, Tho 
nolfeemin steted that, theugh tiay bod a sound pernit fer this Location 
and time the pormlt was not fer a nobils sound truck hut for a staticnar 
one, The goind traek was not soving nor had tt moved for an hour bat 
the ecrevd of one hundred was erfeetvely broken up. Marraret Silvor 

Nacy &rnes', “eter Del'auld and Susan enirix verealso present, y 


Sarre 
a?) 


While Dave Paterson, Lavid Wolinsky and others were pot vioning at Main St 
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Flhshing, Queens the police came and ‘old Dave Peterson to stop using 
the bullhorn 


Jerome and 170% st, 2:00PM - Christina Nelson was told by Officer McCIiw 
tock (badge number 29824) that she could not use athe bullhorn, The swe 
officer had nrevented orranizers from using the bullhern errlier in the 
day. At the ne of the rally theve were two squad cars, two undercoye” 
cops in a c# ind five foot patrolman within a two block radius. 


8/8 

Fordam and the Grand Concourse 3:30PM- Eli jah —s candidate fa U.S, 
Senate, ws stopped from using sound equiprent by Officer Massia (#3421) 
and Officer Fowler (#098), Roper Calvin was also present, 


Kllen Byrne, Cathy Sadell, Gail Elbore, 
und Jegse Khatony were vetitfoning and using, a bullhorn at > 

and 6” Ave... When they arrived at 12:00PM two policeman asked to sec 
their permit. Upon noting that thov had a permit to use sound equipment 
at this locati n and time the officers leat.Fiva minutes later two other 
noliceman asked te see their nermita’nd said that it was for the wrong 
any, which was not tho case, Their badge numbers were 21426 and 36446. 
They called the precinct and sroke to a SarreantSulliven theycame back 
nnd again insigfted that the nermit was far the wrong date and that we 
needed an American flag te hold a political rally. They said that 

they would return later to see that we had left; they never returned- 
There were a number of cttar political and religious groups selling the:R 
papers and talking to nesple: tna SWP, SLP, Sparticist ~eague, Sunni Nus- 
lins, Christian Sefenca Moniter and tho Puerto Rican Solidarity Day Com- 
mittee. During the five and a half hours that the orranixers were pet$- 
tioning none of these fronups ware approached by the police, 


er Peter DePaul, Norman,§ loan 
, Peter DePau Orme Ay C) 
ath Sen 


ive organizers including Lorinda Lindley wore harassed throughout the 
dey while thoy were natitioning at. Galastin and Falton Sts. in Brooklyn: 
f+ 12;00Pm a squad car from the &st) nreeinct cane and the policeman told 
fre’ that they could not use a bullhorn or na table or stand an a trash 
ear cover, About fiftaen minutes later nolicaman {n another car stated 
foot the three thinrs staced above were illepal. About 25 minutes later 

i foot vrolteeman told then that they could not use sound equinpnent. The 
fen stopped usine the sound equipment. Vonetheless the original sqund 
evr eame back and told them not to use sound equipment and the second 


r returned to make the same warning. They wero survailled by police 

‘he rest of the day. 

‘roy Satth was arrested for using a bullnorpat Mein St, and Roosevelt 

ive in Plushing, She was brourht te the 10° preeinet and riven a SUM OS 

ft {Liege ) ase of a bullhorn, by Sargernnt Mamet L, Doztor, On three 
‘sfons eardter in the day orrantzers had been stopped from using sound 
Toment by thenoliea, Tony Vanswuren had rotten a nermit on 7/26 for 
oO, §/IC hind been written in red on theback of the pernit; the officers 
Tonded thet the permit had been f1]led out impropvecly, If this was 
vase the organizers contended that the clerk should be disciplined 

Ned they shenld he allowed to ecogtinus oreantvéne ag they hed pone through 


“erry. ’ 
OUR eS ke ao 


“oe ROnS, Brian Clark, Gerry Kaulmen and two ethers were petitioning n° 
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at Myrtle and Wyce“off. At 23:15PM two policemm from thel04 precinet 
(badre numters &33 and 30259) threatened to give them a summons for 
blocking the sidewalk with a table; the table was not blocking the 
sidewalk, The police then stated that they needed a permit to petition. 


8/11 

Ted Cobb, John McCarthy Linda Lindly and three othe: organizers were 

petiticning at the Bronx Zoo, They were told by Sargeant Ganglianio 

(badre number 1°93 of the §2 precinct) that the could not use a bulle 
horn anf that thw could not petition inside the park, 


8/12 
FreeporT arrests 


While Gail Erberp, Alice LeBan Christina Malisof and one other were 
petitioning at 34 St. and 7°" sve. they were told that they had to have 
a@ permit to petition, The orranizers refused to leave ans finallg the 
police left, ' 


8/13 
At about 10:40PM Robyn Press, Jeff Briant and Lee Ravenscroft were anres ted 


for disorderly conduct while orranizing outside of the Dean St. Unemploy- 
ment Center in Brooklyn, See aff, 


While Tony Vanzwarer Micheal Greene and one other were petitioning at th: 
177°" St. and Broadway they were harassed by an Bfficer Carr of the 34°" 
precinct, 


finda Ray and two other orpanizers were petiti-ning at 59th St. and 

exington dve.The orranizers had a permit to use ‘bullhorm, Linda 
Ray was told by Officer iilarry Washburn not to stand on a farbare can, 
"to pet off or you'll find out the hard way", 


While seven organizers were petitioning at 34th St. and an 4ve. Peter 
Wyer was arrested for distributing pamplets, The L.C, legal staff 

called the Midtown South pracinet and told then that wd weve petting 

an injunction in federal eonrt to stop such harassment and that this 
arrest would be used as evidence arninat them, Upon learning this 

a Sergeant Unranie cama and took back the summons, However the orranigers 
wera survailled by thepolice for the rest of the day. 


8/16 

Barbgra Tromas, Linda Ray and three others were netitining at 163 St, 

and qamuiea Ave, in Queens, At 4220 PM A policeman whose badge number 

13 (#$9(?98P9 told Barharn that thoy would be piven a summons if the 
Posters vere not taken downs he also stated that. they had “no right to 
fo uD ALG necost peonle onto Stroet, if they wast tha'll come up to you. “ 
See written statement, 


30a 


Exhibit G—Annexed to Amended Complaint. 


8/1P 
revorted by Susan Hendrix- Art 1:30PM the security police at t’ eBronx Zor 
espeeseh el POEM opeanteors andtald therm tart they had te leave the ear” 


CPuwuMRIs Heesise {ht was agoonst the pare rules for “i i Hitere ie 
three different city 

striate i; the p C ad j y 
distriu ! © PAPKs They pressed the issue with 


pol feewon, the last bethe Sarpeant Garaliano who calle at least three 
rpreeinet bousen te pets Judvenret, ver four hours were Spewt wibyre 
For’ over four jours petitioning wes disrupted woile orpentgers arcned with 
the polic~ and urped then to check with btgiersips before they srrosted 


the Orranizers or throw then cut. Savreant Capalinno (€ 1892) anvtep 
much pressure finally sroke to Cantain Perking wtin g-ta thay sire ald 
leave us alone till the netter nid been Aacidead on by therclice wral 
Department. Gagliano nad thrown legs insistent orgasicees ot ° the 
£00 last week 


8/5 : 

El‘ jo& Boyd was given a ticket for a soin? car while he Mtchae! “olptitts 
lice Shevard and Jessie Khatomy wero holding a rally on 79% be aml 

Broadway 

42 St and Sixth Ave, The rolice sterred Vint Voss, “@raan Sticone, Peter 

DeFaul from using sound equinnent. & sanitation a sistant (#bul) threstene 

to rive thom a sunmons for handing out fliers: he also threntened to @ 

arrest thom for littering, 


h 
23 St. and at Ave. - Alice Le#lanc, Istah seott, Heeky Pacten:!s, norm 
Sloane and Lee Ravenscroft we e nefittening fo r blocka away “ro +) 
precinct’ headquarters 3 the police ranses by at a rate of ty: «<n hour, 
Most stated that we need a perait “to be there ¢ one stated t':1' . 
neoded an American flar to cannaifn 
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Fee Rece: pts and Summonses. 
| aa 7 * _ e ¢ a ,. J 7? 
es af so POLICE DEPARTAIENT ae 
. -— * £ 
, —” CITY OF NEW YorRK ‘to. | 53309 


ReEcEIVED FROM 


Address___ + oa CY UV. 7! st dt Mee ’ a soy aa 
The “Ts ay ye ee v6 sh 
For it Lt Mtl ale aa Le » Mie? hea Fs! 
Check O ie Bisce Gi Pe ai saa 

d rs 


Money Or oO eA 1 AE ‘ ee 
Cash kd- 
“ = 
sy -O0 Pet. No. Sie Shield No.__ * ~~ ae 


Retain this receipt until license or permit is issue. or de > is worry —Fees paid for a pistol lice.se 
will not be refunded if application isdenied. (Sec. 436-5.0, Subd, 5, Admin. Code) 


NY 
L. D. 75 


POLICE Skewes 


FER RECHIPT 
CITY OF NEW yYorRK © No ave (t2 
: me 24 
ECEIVED FROM Fi chs (eles 
P t cL c 
Address____ ae ae he “ld EP i: 
neat) ~~ (sono) ’ (eon a — 
The Sum of rr Fi uUu- ig 
Prove. enter Dy oe ae 
Check Q LA er age ; 
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YOU MUST ACT WITHIN 7 DAYS 


TOP AY FINE: 
Cher guilty on the Plea Form (back of summons, bottom middie) 
Ma:lthis summonswithin 7 days with a check or money order for the 
are uunt checked below to: 


7M, 


Vers The summons numberand plate numberon the frontof your 
cthec’ of money order 


TO PLT AD NOT GUILTY OR GUILTY WITH AN EXPLANATION 


See back of summons 


scneoureorine (_] () C) Cs 


$10 $15 $25 $35 OTHER 


Failure to plead on time may cause additional penaities up to 
$25 and may lead to a default judgment. 
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DEPARTMENT OF MOTOR VEHICLES - 
ADMINISTRATIVE ADJUDICATION BUREAU 


* Read Notice printed in red on face of this Summons. 

* See Fine Schedule below to determine amount of your fine. 

* Complete the Pilea Form Delow and check “Gullty” box 

* Mall your check or money order In the approoriate amount, pa. abic io 
Department of Motor Vehicies, within 10 Gays, toyetner with this 
Summons and your Record of Convictions (Part 2 of your titthn't 
License) to the Mailing Address beiow. DO NOT SEMii eA 


——— 
er) 
* Bring this Summons and your Record of Convictions (Pan 2 ot yin 
Driver's License) to any of the hearing office locations jisted tsi " 
or before date of appearance. 


FINE SCHEDULE FOR GUILTY PLEAS ’ 


SPEEDING inspection or Equipment Viatatiun 61> 
1 - 14 MPH over timit $25 All Other Offenses $25 
15 - 24 MPH over limit $35 


25 MPH or more over limit - personal appearance feuir Go 


TO PLEAD GUILTY WITH EXPLANATION 


* Read notice printed in red on face of this Summons. 


* Bring this Summons and your Record of Convictions (Port 2 oof mr 
Driver’: License) to any of tne nearing office locations jisted tuhow, ots 
before date of appearance. 


[TO PLEAD NOT GUILTY 


* Complete the Piea Form below ana check “Not Gullt, tus 

*Send this Summons to the Malling Address betu.. withly 10 «. 
aT) 
~ 


* Enter your “Not Guilty” piea in person Within 10 aays ., ,, 
hearing office iocations listed below. 


* Your hearing will be on the Date of Appearance and ut the tite jn! 
on the face of this Summons, al the hearing office tucativn in ti... 
In which the Summons was Issued. 
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HEARING OFFICE LOCATIONS j 
Bronx Brooklyn (Aatiatlon 
2455 Sedgwick Ave. 350 Livingston St. Siu East sith 
Queens bbe there 
1 Lefrak City Plaza GU Hay \ituut 


(Junction Bivd. & Long Isiand Expressway) 


Daytime hos are Monday through Friday 8:30 A.M. io 4.Uu h.4 
Evening hours are Thursday 4:00 P.M ta J.4u8 


MAILING ADORESS 
Administrative Adjudication - Plea Git 
Department of Motor Vehicies 
The South Mati 
Albany, New York 12228 
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Writethe summons numb«erand plate numberon the frontoft your 
checkor money order 

NOT GUILTY OR GUILTY WITH AN EXPLANATION 
See back of summons 
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CRIM'NAL COURT — CITY OF N@W YORK 


ure *> conmply with tnese Iistrvctions may cesuit in *4e Issuance of 
r * for your arresy 
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TO PLE=D GUILTY 


By Mai 
ifa co cific “ne is NOT cesignizte” on the face of this summons you 
Mis f.OT pivec guilty by mail and a personal appearance will be 


necessary. Consult the nstructions under “in Person’ beiow. 


if a specific fine is Gesignated on tne face of this summons then, within 
ten days after receipt of this summons, compiete the PLEA FORM 
beicw checking the “Guilty” box therein and mali the specified fine 
together with this summons to the Court and location specified on the 
face of this summons. Make your check or money order payabie to the 
Criminal Court. OO NOT MAIL CASH, 


in Person: 
On the date and time set for appearance you MUST appear In person or 


by counsel at the Court and location specified on the face of this 
Summons. 


For New York licensees: if a traffic offense is charged, your Record of 
Convictions (Part 2 of your Driver’ 's License) must be presented at that 
time. 


TO PLEAD NOT GUILTY 
By Mall: 


Within 48 hours after receipt of tris summons compiete the PLEA FORM 
below pegs Ag “Not Gulity” box therein, and mail this summons 
to the NOT GUILTY UNIT at tne Court and location specified on the 
face of this summons. The Court will then notify you by mall of the 
date to appear for trial. 


in Person: 


Appear in person or by c el on the date and time set for appearar.ce 
at the Court and tocation specified on the face of this Summons. A 
second court appearance will then be required at a later date for trial. 


UPON APPEARING FOR ARRAIGNMENT - YOU HAVE THE RIGHT: 


To the aid of counsel at your arraignment and at every subsequent state 
of the action. 


To an adjourniment for the purpose of obtaining counsel. 


To have counsel assigned by the Court if you are financially unabie to 
obtain counsel except if you are charged with a traffic infraction only. 


To have a supoorting deposition fiied as provided In section 100.25 of 

the Criminal Procecure Law wijen the accusatory instrument filed 

agairst you is a Simplified Traffic Information. 
iF TRAFFIC OFFENSE OTHER THAN PARKING OR JAYWALKING IS CHARGED: 
A pleo cf guilty to this charge is equivalent to a convic- 
tion ofter trial. If you are convicted, not only will you 
be liable to a penalty, but in addition your license to 
drive a motor vehicle cr moior cycle, and your cer- 
tificate of registraticn, if <ny, are subject to suspension 
and revocaiion as prescribed by law. 


60 NOT DETACH, SUBMIT ENTIRE SUMMONS. 


PLEA FORM 
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| hereby plead 
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i rclfle fine is NOT designated on the face of this summons you 
IT plead sullty oy mail and a personal appearance will be 
ory. Consult the instructions under “in Person” belov . 


» ceocitic fine is designated on the face of this summons then, within 

org after recelpt of this summons, compicte the PLEA FORM 

hecidng the “Gulity” box therein and mali the specified fine 

+ with this summens to the Court and location specified on the 

{ this summons. Make your check or money order payable to the 
minal Court. DO NOT MAIL CASH. 


oom 


) the date and time set for appearance you MUST appear in person or 
counsel at the Court and tocation specified on the face of this 


wrHereons. 
1 tlew York Hcensees: If a traffic offense is charged . »ur Record of 
ut tions (Part 2 of your Driver's License) must be: ented at that 
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if AD NOT GUILTY 


all: 


hin 48 hours after receipt of this summons complete the PLEA FORM 
tae checking the “Not Gulity” Dox therein, and mali this surmmons 
ts NOT GUILTY UNIT at the Court and location specified on the 
f this summons. The Court will then notify you by mail of the 
iw ty appear for trial. 


rean 


rp im person or by counsel on the date and time set for appearance 
tne Court and location specified on tne face of this Simmons. A 
co Court appearance wiil then be required at a later date for trial. 


i'l \PPEARING FOR ARRAIGNMENT - YOU HAVE THE RIGHT: 


: tt ald of counsel at your arraignment and at every subscquent state 
the action. 


» -djourniment for the purpuse of © staining counsel. 


counsel assignec by the Court if you are financially unable to 
rounsel except if you are Charged with a traffic Infraction only. 


a supporting deposition filed as provided in section 100.25 of 

nina Proce ure Law wed the accusatory instrument filed 

you Is a Simplified Traffic Information. 

rh ATTIC OFFENSE OTHER THAN PARKING OR JAYWALKING IS CHARGED: 
of guilty to this charge is equivalent to a convic- 
or trial. Hf you are convicted, not only will you 

‘le to a pen:<'ty, but in oddition your license to 
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DEPARTMENT O: 0 °OR VE!" CLES — 
DMINISTRATIVE UDICATION PUREAU 
TO PLEAD GUILTY 


* Read Notice printed in red on fa f this Summons. 

® See Fine Schecule betcw to det: re amount of 5 ctr fine. 

* Compicte the ‘lea Form below 4 ciieck “Guilly'* box 

® Mail your check or money ora: y the aporc -riat* amount, caycdte to 
Department of Moter Venhic within 10 <>", together with this 
Summons and your Recurd sonvictions {Par: 2 of your Driver's 
License) to the Mailing Ad s below. C7 NOT SEND CASH. 

4 
* Bring this Summons and your cord of Cui v ctions (Part 2 of sour 


Driver's License) to any of the ating office joc.ctions listed De!uw, on 
or before date of appearance. 


FINE SCHEDUL® FOR GUILTY PLEAS 

SPEEDING In-section or Equipment Violation $15 } 
1-14 MPH over limit $25 All Otner Offenses $25 

15 - 24 MPH over limit $35 


25 MPH or more over timit - cersonal appecrance required. 


TO PLEAD GUILTY WITH EXP!.* J ATION 
* Read notice printed in red on face of this Summons. 


* Bring this Summons and your &*cord of Convictions (P.-t 2 of your 
Driver's License) to any of the »°...79 office locations listec below, on o- 
before date of appearance. 


TO PLEAD NOT GUILTY 


© Compiete the Pica Form below ° : check “Not Gu.ity"* Dox 


*Send this Summons to the ailing Fddress beiow Wihin 10 cays, 


la) 
eCnter your “Not Culity"? ple. serson Within 10 days 3. aay 24 
hearing office locations listed fF .. 


¢ Your hearing will be on the Ca‘ 
on the face of this Summons, - 
In which the Summons was issu 


2° Aopeeranc« ana at the time Indicate * 
the Nearing c' ‘ice ~cation in the count / 


HEARING Or ©:CE LOCATIONS 


Bronx Broariyn 'Maohatian 
2455 Secgwick Ave. 350 Livingston St. 50 East <tth St 
Queens Richmond 

1 Lefrak City Piaza 60 fay Stree: 


(Junction Bivd. & Long 'siand £ » cressway) 


Daytime hours are Monday thrcv Friday 8:30 4. 4.10 4:09 BLM 


Evening hours are Thursday 4:50 P.M.to; i’ 
i re a MAIL ; AnD: . gafe= 
Administrative 1cica ‘- Unit 
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Answer. 
UNIYED STATES DISTRICT COURT 


Eastern District or New York 


(SA\E TITLE] 


DEFENDANT MicHaEL J. CoDD ANSWERING PLAINTIFFS’ 
FIRST AMENDED COMPLAINT: 


Denies knowledge or information sufficient to form a 
belief as to each and every allegation contained in: the 
Preliminary Statement, Parties, paragraphs one, two and 
eight of the first amended complaint. The court is respect- 
fully referred to plaintiffs’ exhibit ‘‘A’’ for whatever legal 
value it may have. 


2. Denies each and every allegation contained in para- 


graph three of the first amended complaint. 


3. Denies each and every a.!egation contained in para- 
graph four of the first amended complaint. 


4. Denies each and every allegation contained in para- 
graph five of the first amended complaint. The Court is 
respectfully referred to exhibit ‘‘G’’ for whatever legal 
value it may have. 


5. Denies each and every allegation contained in para- 


graph six of the first amended complaint. The Court is 
respectfully referred to plaintiffs’ exhibits ‘‘B’’, ‘‘C’’, and 
**G’’ for whatever legal value they may have. 


6. Denies each and every allegation contained in para- 
graph seven of the first amended complaint. The Cvurt is 
respectfully referred to plaintiffs’ exhibits ‘‘A’’ and ‘‘G’’ 
for whatever their legal value. 


7. Denies each and every allegation contained in para- 
graphs nine, ten and eleven of the first amended complaint. 


45a 
Answer. 


8. Denies knowledge or information sufficient to form a 
belief as to each and every allegation contained in para- 
graphs twelve, thirteen and fourteen of the first amended 
complaint. 


FURTHER ANSWERING THE FIRST AMENDED COMPLAINT AND AS 
A COMPLETE AND SEPARATE DEFENSE THERETO, THE DEFEND- 
ANT Micwaet J. Copp ALLEGES: 


9. Section 435(6) of the Administrative Code of New 
York City is constitutional and is a valid exercise of the 
police power. 


10. The defendant has applied section 435(6) without 
discrimination. 


11. The defendant has not harassed, annoyed, or other- 
wise interfered with any action in which plaintiffs seek to 
engage lawfully. 


12. The first amended complaint does not state a valid 
cause of action against the defendant. It does not set forth 
facts to show defendant had knowledge or condoned the 
alleged wrongful acts of his subordinates nor, in fact, did 
he have knowledge of wrongful acts, if any, of his subor- 
dinates. 


13. When defendant did learn of the allegations in the 
complaint, he took preventative action against possible 
wrongdoing as noted in defendants’ exhibit I attached 
hereto and incorporated by reference herein. 


Dated: Sept. 9, 1974. 
Respectfully submitted, 


Aprian P. Burke 

Corporation Counsel 

by THomas Lawson 
Assistant Corporation Counsel 
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Exhibit 1—Annexed to Answer. 


STATE OF NEW YORK ) 
88.: 
COUNTY CF NEW YCRK ) 


oe a ne ele 6 6 ee ela &- we eee 4 
Affidavit In Opposition 
TO WHCH IT MAY CCNCERN: Zo Injunctive Relief __ 
. Index No. 
‘ 74 Civ. 1190 
ii a a a, a se ae a xX 


I, MATTHEW L. BYRNE, the undersigned, being the 
Director of the Legal Division of the Police Department of 
the City of New York, do hereby attest and certify that I 
have compared the attached Xerox copy of the teletype order 
transmitted to all commands on August 15, 1974 with the ori- 
ginal filed in the Communications Unit of this Department and 


the same is a true and correct copy thereof. 


ov 
4 / me aye 


// 077. ils a 


[ho Ee Ce 
MATIHsw L. BYnanh ei | 
Sworn to befo 18 ‘ 
C 3 Tre ne Pe i B | 
i e Jy “eZ vf ¢ i, 
this, ¢ date of 7 e A A , 1974 
f 
P am ay | 
c 4 7 y, | 
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Exhibit 1—Annezed to Answer. 


Affidavit of Matthew L. Byrne in Opposition 
to Injunctive Relief and Attachment 


TO ALL COMMANDS: ‘ AUGUST 15, 1974 


IN CONNECTION WITH THE FORTHCOMING ELECTIONS, MEMBERS OF 

‘ POLITICAL PARTIES WILL BE GATHERING AND SOLICITING SIGNATURES ON 
NOMINATING PETITIONS. IN SUCH INSTANCES, MEMBERS OF THE SERVICE WILL 
IMMEDIATELY CONSULT WITH A SUPERIOR OFFICER PRIOR TO TAKING ANY ACTION 
eereute MEMBERS OF ANY POLITICAL PARTY WH ARE LAWFULLY ENGAGED IN SUCH 
ACTIVITY. 


NO SUCH PRIOR CONSULTATION SHALL BE REQUIRED WHEN A CRIME OR 
VIOLATION IS BEING COMMITTED AND CIRCUMSTANCES REQUIRE IMMEDIATE ACTION. 


TO BE READ AT 14 CONSECUTIVE ROLL CALLS. 


-<-““se08 ieee tat tot tt ef ee 


AUTHSCHIEF OF OPERATIONS MARTIN 1900 HRS 
ZZZZ 
é 
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Transcript, dated August 15, 1974. 
UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


5 U.S8. LABOR PARTY, et al., t 
6 Plaintiffs, t 
74-C-1190 
7 -~against- : 
8 MICHAEL J. CODD, et al., t 
9 Defendants. : 


POLED MEL EE LSE TMS ED a a aes} 


12 United States Courthouse 
Brooklyn, New York 
% F August 15, 1974 
14 3:00 o'clock P.M, 
15 
16 Befores 
17 HONORABLE JACK B, WEINSTEIN, U.S.D.J. 
18 
19 
20 
21 
22 
23 HENRI LEGENDRE 
a ACTING OFFICIAL COURT REPORTER 
25 


. SOUTHERN DISTRICT COURT RE OATERS, U.S. COURTHOUSE 
: FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


Appearances: 


JAY CARLISLE, ESO, 
Attorney for Plaintiffs 


ADRIAN P, BURKE, ESO, 

Corporation Counsel 

Attorney for Defendant 

BY: THOMAS LAWSON, ESQ, 
Of Counsel 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURT HOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


Lo) _ 


w 


® fF B&B B 


. | 
50a 
T2£E COURT: The case against the Village of | 


Preeport has been dismissed witn prejudice on the 
assumption that the parties will be able to enter 
into a stipulation which has already been mentioned. 
With respect to che action against the City of 
New York and a number of its officials, the parties 
have stipulated that the Telex to the various members 
of the Police Department, reaffirming a constitutional 
policy of the Department that the political rights of 


the plaintiff are not to be int :fered with, has appar- 


ently proven satisfactory since it was issued last week 


In view of that it is unnecessary at this time 


to wake any findings or to provide for any preliminary 
injunction with respect to the claims of harassment. 

There has been some apparent misunderstanding 
by at least some of the police officers with respect 
to the nature of the permit required. The Police Depart- 
ment will bring to the attention of its officers as 
soon as possible the fact that a permit car be obtained 
which covers more than one precinct, and that it applie 
for an entire day at as many locations as desired, prov 
ing they are acceptable locations with respect to each 
piece of equipment. 

The only matter remaining before the Court today 
is the question of payment for these permits. The Co 
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finds that the plaintiff during the period from now until 


the termin: tion of the signature-gathering per‘od on 
September 13 will be required to spend approximacely 
$1,000 for permits. The Court further finds for the 
purposes of this hearing and not for any final judgment 
that the plaintiff “ .cks funds and lacks any possible 


sources of funds t> acquire this $1,000. The require- 


ment that they pay the $1,000 will seriously interfere 
with their atieupt to obtain the necessary petitions to 
go on to . . ballot for tue 1974 election to be held in 
Novesber. 

There is a substantial probak.lity t.at « 
plaintiffs can on the basis of the record made to date 
sustain these findings of fact. The Court takes judi- 
cial notice of the fact that most candidates running 
for major parties are financially better able to pay 
these fees than are members of a relatively small and 


unknown party, such as United States Labor Party and 


the National Caucus Labor Comm‘ttee. Certainly, candi- 
Gates such as Elijah Cunningham Boyd have substantially 
fewer assets than ~ajor candidates for the office that 


he seeks to run for. 


Under the circumstances there is a very serious 
question with respect to the validity of ths laws re- 


quiring payment of these fees. Although they may seem 
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insubstantial, to a poor and unknown party they can be 


an effective deterrent to the mounting of any effectiv 
campaign in view of the State requirements of such 3 
substantial number of signatures. 

The Court is bound by the cases under the Const 
tution which places great emphasis on the importance 0 
any Matters concerned with voting. In Yick Wo v. Hopk 
118 U.S. 356 at 1370, 6 S.Ct. 1064 at 1071 (1886), the 
Supreme Court noted that "The . . . political franchis 
of voting" is critical to our system. ". .. it is 
regarded as a fundamental political right,:.because pre 
servative of all rights." This concept was relied on 
very heavily in the reapportionment cases and many oth 
recent cases. The Supreme Court has reaffirced this 
position recently in Reynolds v. Sims, 377 U. S. 533 a 
563, 84 S. Ct. 1362 at 1381 (1964). The Court pointed 
out that the “. . . right of suffrage is a fundamental 
matter in a free and democratic society. Especially 
since the right to exercise the franchise in a free an 
undmpaired manner is preservative of other basic civil 
and political rights, any alleged infringement of the 
right of the citizens to vote must be carefully and 
meticulously scrutinized.” 

Of course, the right to vote is correlative wi 


the right to run for office and to bring matters to th 
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attention of the voters. If the voters are not given 


a free and open opportunity, the right to vote is real 
not of much use. The Russian system of a single candi 
date where people can vote yes or no or the Nazi syst 
of like import protects the right of franchise, but it 
is a right without any meaning which does not belong 
in this country. 


Recently in Lubin v. Panish, 94 S. Ct. 1315 at 


selves, test the genuineness of a candidacy or the ext 
of the voters' support of an aspirant for public offic 
o: =e A wealthy candidate with not the remotest 

chance of election may secure a place on the ballot by 


writing a check ... . We have also noted that pro- 


1320 (1974), speaking of filing fees, the Court noted: 
"Filing fees, however large, do not, in and of then- 


hibitive filing fees .. . exclude serious candidates. 


Conversely, if the filing fee is more moderate, as here, 


impecunious but serious candidates may be prevented fr 
running. Even in this day of high budget political 
campaigns some candidates have demonstrated that direc 
contact with thousands of voters ‘walking tours' is a 
route to success. Whatever may be the political mood 
at any given time, our tradition has been one of hos- 
pitality without regard to their economic status." 


The issues which we are dealing with are very 
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complex. The fact that both in the state legislature 


and in the national legislature men and women of good 
will are experiencing difficulty in finding the method 
of paying for campaigns that doesn't give too much 
power to the wealthy indicates the complexity of the 
issue of the question before us. 

Were the issue one of whether everyone is en- 
titled to access to newspapers, the Court would have 
to decide based upon recent cases and decisions in the 
United States Supreme Court such as the Plorida case, 
that access is not required. To some extent, equal 
access provisions do provide some equalization with 
respect to television and radio, although we all know 
that a great deal of money is required for such com- 
mercial appearances. In this case, the fee is being 
charged by an agency of the Government, to wit, the 
City of New York, through the licensing division of the 
Police Department under the direction of Michael J. Cod 
as Commissioner of Police of the City of New York. Thi 
Court finds that for the purposes of this decision the 
effect of that fee requirement is to substantially in- 
hibit the plaintiffs from making an effective appeal to 
the public and from obtaining necessary signatures on 
petitions which will enable their candidates to run thi 


year. 
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Accordingly, ‘t is ordered that the Police 


Department shall issue, without charge to the plaintiffs, 
up to ten permits for sound equipment per se to be 
applied for in the regular manner without payment of 
fees. A record shall be kept of all such applications 


and issuances and, should the plaintiff lose the case 


ultimately, the Court will consider making the United 


States Labor Party, also known as the National Caucus 
Labor Committees, responsible for the payment of such 
sums, 

The Court has considered requiring a bond but 
since these organizations appear to be without substan- 
tial funds requiring a bond would be in effect to take 
away what the Court has just given in the way of a pre- 
liminary remedy. These permits shall not be required 
to be issued without payment of fees after the Septem- 
ber 13 end of this period. 

The Court believes that the defendants as well 
as the plaintiffs should consider how it might be pos- 
sible to provide for a method of meeting the problem 
of impecunious or near-impecunious petitioners for such 
permits when the usage is intended for First Amendment 
purposes. It would be difficult to draft adequate regu 
lations which do not have the harmful effect of prying 


too deeply into the financial resources and membership 
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1 of the party seeking such permit. we certainly don't 
2 want to get involved in the kind of position that the 
3 | Supreme Court found objectionable in NAACP v. Alabama. 
4 The parties shall submit an order forthwith so | 
5 that an appeal can be taken. I think an appeal can 
6 probably be taken, probably from this oral opinion 
7 without any further order, don't you think? 
8 MR. LAWSON: I think we shculd submit an order. 
9 I'm not sure how this is going to affect the administra- 
10 tion in the Police Department. It might be very complex. 
i THE COURT: See if you can work out an order 
2 together. 
13 MR. NECO: As to this specific plaintiff insofa 
” as the issuing of other candidates, or any other organ 
& izations -- 
- THE COURT: ‘This is the only one before we. 
" That's all I can deal with. I realize that part of 
os the problem is that it may give this political party 
” a slight edye over others, but it seems to me that 
” i's of such slight importance in view of the nature 
: 
- of this party and its candidates, and the low probabpil- 
7 ity of their winning any yeneral election at this stayel. 
7 I don't think it's a serious problem but in the long r 
7 ™ that could be a substantial matter that we'll nave to 
25 


consider. I realize that this decision may have far- 
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reaching implications, and if the plaintiffs are going 


to go forward in the fall with it on a mre extensive 
basis, it will have to be thoroughly briefed and the 
preparation of the facts will have to be a great deal 
more thoroughly briefed and the preparation of the 
facts will have-:to be a great deal more thoroughly 
handled -- I don't ray that critically. The attorneys 
on both sides have been very good. 

MR. LAWSON: Is it my understanding this does 
not affect any other :. julation with regard to permits 
or any of the parties, it just goes to the ten permits 
per day? 

THE COURT: Yes. 

MR. LAWSON: Can we consider that a final order 
If we wish to appeal from that we can. 


THE COURT: It's an appealable order because 


it's an injunstion, but it's not final because we havey|'t 


had a full development of the facts or the law. We ar 
doing this on an emergency basis. I came in from vaca 
tion this morning and had been reading your papers while 
I'm holding the hearing. 

MR. NECO: On behalf of the Police Commissioner 
and the Police Department, may I speak for the record 
that -- of course -- we find this order -- we will see 
an appeal, but as far as a portion of your decision 
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regarding other candidates or parties and the license 


fee -- 

THE COURT: All right, I'll withdraw that. 

MR. NECO: Do I underr*and that your Honor with 
draws that portion? 

THE COURT: You needn't confer with anybody un- 


less you want to. 


Now, how shall we handle it? Do you want to ge 
up an order? You can consult on that. I think you c 
agree on the form and get it out to me and I'll sign it. 


We ought to move speedily. It's now a quarter to 3:00. 


MR. LAWSON: We will simply take the order and 
it stands, and we'll eppeal from this order. 

THE COURT: That constitutes my finding of fact 
and law. You want a stay until when? 

MR. LAWSON: We have until the day after tomorrow. 

THE COURT: What time? 

MR. LAWSON: 2:00 o'clock. 

THE COURT: Stayed until August 22nd at 2:00 
o'clock. If you want me you have my home phone. 

MR. CARLISLE: The plaintiffs understand on 
August 22nd after 2:00 o'clock they will be able to 
obtain the ten permits without paying a fee. 

THE COURT: Assuming the Court of Appeals doesn' 
stay this order, they may well stay it. 


Thank you very much. 
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Transcript, dated February 24, 1975. 
UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


U.S. LABOR PARTY, 


Plaintiff, 


-against- 74-C-1190 


Defendant. 


United States Court House 
Brooklyn, New York 


February 24, 1975 10 A.M. 


HON. JACK B. WEINSTEIN, 


U.S.D.J. 


Appearance 8s: 


J.C. CARLISLE, ESQ. 
Attorney for Defendant 


W. BERNARD RICHLAND, £SQ. 
Corp. Counsel City of New York 
By: WILLIAM P. DE WITT, ESQ. A.C.C. 


PAUL BRENNER, ESQ. 
Attorney New York City Police Dept. 


6la 3 
THE COURT: Call your witnesses ,please. 
MR. DE WI.T: Before I call my witness 
there are some stipulations we wruld like to 
make for the record. 


MR. CARLISLE: It is hereby stipulated 


and agreed upon between counsel for the 


plaintiff and defendant that plaintiff will 


voluntarily withdraw all parts of its complaint 
without prejudice other than that allegation in 

the complaint which challenges the five dollar permit 
fee, Section 345-6.0 of the Administrative Code 
of the City of New York. 

(f) (h) as a constitutionally impermis- 
sible flat tax upon the plaintiff's First 
Anendment rights to free speech. 

MR. DE WITT: Your Honor, we have also 
stipulated that initially the burden is on the 
defendants to show that the five-dollar fee is 
reasonable, reasonably related to the cost of 
administrating the program. To that end I call 


Mr. William Quigley. 


ou 
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Quigley - direct 4 


WILLIAM QUIGLEY, called as a witness, 
having been first duly sworn by the Clerk of the 


Court, testified as follows: 


DIRECT EXAMINATION 


BY MR. DE WITT: 


Q Mr. Quigley, are you employed? 
A I am an administrative manager with the License 


Division of the New York City Police Department. 


@) Are you a civilian employee? 
A Yes, sir, I am. 
Q At what location do you work? 
A One Police Plaza, Police Headquarters. 
Q Are you familiar with the procedures whereby 


sound permits are issued under 435-6.0 of the Administrative 


Code of the City of New York? 
A Yes, I am. 

MR. DE WITT: At this time I would 
like to read into the record pertinent 
portions of 9435-6.0 as they apply to the 
issue of fees. 

THE COURT: It is not necessary to 


read them in. I have them before me. 


Q Mr. Quigley, what is the first thing an 
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applicant must do to secure a permit under 495~-6.0? 
A Well, an applicant could go to the previnct that 
covered the geographical area in which the sound device 
apparatus was going to be used and make an application. 
The application would be on a form that would ask the name 
and address of the person seeking the permit, the location, 
the time it would be held, the purpose for it and the number 
of feet that the sound apparatus would carry volume. 

Q Are you familiar with the procedures used in 
the precinct houses? 
A Yes, I am. 

Q How did you become familiar with these 
procedures? 
A In September and after that date I conducted a 
survey for Deputy Inspector Peter Malony, Commanding 
Officer of the License Division of the Sound Device 
Procedures. 

Q Would you repeat the date again, Mr. Quigley? 

September 1974. 

Q Would you say that the procedures used in 
the precinct houses you visited are typical of those 
throughout the city precinct houses? 


A Yes, I would. 


Q Mr. Quigley, could you identify this for me, 
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please? 
| A This is an application to secure the permit to 
| use the sound apparatus. 
MR. DE WITT: I would like at this 
| time to offer in evidence this as Defendant's 
Exhibit 1. 
THE COURT: Any objection? 
MR. CARLISLE: No objection. 
THE COURT CLERK: Paper marked 


Defendant's Exhibit 1 in evidence. 


(So marked.) 


Q Mr. Quigley, who prints these forms? 
| A The Police Department printing section. 
Q How do all the precinct houses get them? 
A They requisition them from the Department store house. 
Q The creation of this form is completely 
internal? 
A Yes, sir. 


than requesting sound device permits? 
A No, sir, it cannot. 

Q Mr. Quigley, when an application is submitted 
to the precinct house is an investigation made or review 


conducted? 


Q Can this form be used for purposes other 


Quigley - direct 
A Yes, sir. After the application is submitted 
usually someone on the clerical staff notifies the 
‘mmediate supervisory commander that an event is about to 
occur within a certain geographical area to alert themselves 


and in the precinct they assign a police officer to visit 


the area to determine if there would be any reason why the 


event should not be, the apparatus should not be used for 
this particular purpose. 
Q Is the report in writing, is a report in 
wri’ ng made¢ 
A Yes, a report in writing is submitted to the 
investigating officer. 
Q Mr. Quigley, can you identify this piece of 
paper? 
A This is a UF 49 letterhead form from the Commanding 
Officer of the Fifth Precinct which summarizes the 
investigation on an application for a sound device permit 
that was just offered in evidence. 
MR. DE WITT: Thank you. At this 
time I would like to offer this as a 
defendant's exhibit. 
THE COURT: Any objection? 
MR. CARLISLE: No objection. 


THE CLERK: Defendant's Exhibit 2 in 
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evidence. 


(So marked.) 


Q Mr. Quigley, would you s37 that this report 
is ty vical of the reports issued at precinct houses? 
A Yes, it is. 

Q Is it typical of a report if the sound 


device application is recommended to be disapproved? 


A Nc, it would not be. 
Q In what respect would it differ? 
A Where a disapproval would be recommendec for reasons 


it would require more amplification. 
Q tn other words, there is more clerical work 


and typing? 


A More clerical work. 

Q Is the fee collected at the precinct house? 
a A five dollar fee is collected. 

Q Is a receipt issuee for the fee? 
A A receipt is issued and a notation is made on the 
application. 

Q I show you a piece of paper, a Xerox copy, 


can you identify it for me? 
A Yes, this is a Police Department receipt. 
MR. DE WITT: I offer this as 


Defendant's Exhibit 3. 


» 
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1 Quigley - direct 9 
2 THE COURT: Any objection? 
3 MR. CARLISLE: No objection. 
4 THE CLERK: Defendant's Exhibit 3 
5 marked in evidence. 
6 Q Mr. Quigley, who prepares the application 
7 report and the receipt for the fee at the precinct? 
g || A Initially the person seeking the permit fills out 
9 the application form and then it goes to the clerical 
10 || Office where it is typed. The notification is made by 
11 || telephone to the urea commander, supervisor at the precinct 
12 and the transmittal form also is prepared depending on the 
13 recults of the investigation that is being conducted, 
14 || Whether it should be approved or disapproved. 
15 Q Does this complete the proceeding of the 
ig || @Pplication at the precinct house? 
i7 || A At the precinct house it does. 
18 Q What happens to the forms after they are 
1g || Completed at the precinct house? 
20 || A Forwarded first to the area commander ar fr.n there 
91 to the License Division at my headquarters. 
29 Q Is a letter of transmittal prepared? 
93 || A Yes, sir. 
24 Q Fssentially the same as Defendant's Exhibit 3? 
o5 || A Yes, sir. 


nr 
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Quigley - direct 10 
Q Does the precinct ever issue a permit 
by itself? 
A In an exceptional case when the License Division 


might be closed or in the event maybe of such sudden 
occurrence or important nature that the ordinary period of 
five days could not be given for the precinct to issue it, 
it will accept the license fee, issue a UF 49 in lieu of 
the certificate and notify the License Division as soon as 
it was open. Of course they would notify the immediate 
commander as well of the action they had taken. 

Q Assuming the precinct house issues the 
permit itself are the application forms and transmittal 


letter and fee receipt nevertheless sent on to police 


headquarters? 
A Yes, they are. 
Q What happens when the papers from the precinct 


are received at headquarters, at the licensing division? 
A They are processed in the normal manner required by 
law and then marked canceled and filed. 

Q What happens with applications received by 
the License Division for which no permit has yet been issued? 
A Well they have the procedure of - - well, the document 


has a number on it, they check to see that the transmittal] 


form from the Division of Audit and Accounts which is a 
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separate unit which is responsible for accepting fees as 
come through showing that the fee has been received by them 
and - - 

Q I show you this piece of paper. Is this 
the piece of paper sent to the Department of Audits and 
Accounts showing the fee has been received? 

A This is the Police Department transmittal form to 
the Audits and Accounts Department for fees. 
MR. DE WITT: I offer this in evidence. 
MR. CARLISLE: No objection. 
THE COURT: Mark it. 
THE CLERK: Defendant's Exhibit 4 
marked in evidence. 
(So marked.) 

Q Mr. Quigley, after the papers are lodged in 
the License Division what happens then? 

A One of the clerks assigned to the function has to 


prepare the actual license document itself and be sure it 


is transmitted and that its copies are filed and that the 


Controller's Office receives a copy at the end of the 
month with the monthly report showing what actually has 
transpired. 

Q What happens if the papers that you receive 


are not in proper form or otherwise out of order? 


rn 


ad | 
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A Well, then the clerk handling that particular 
function would have to contact the precinct where the 
application had been made to get some particular clarification 
on it. 

Q How does the clariiiication come through? 
A Well initially it would be by telephone rather than 
delay unduly the issuance of the certificate and later it 


would be confirmed by a written report. 


Q How many applications would you say are in 
order? 
A I would say about 90% of them. 

Q So approximately 10% require checkback to 


the precinct house? 


A Yes. 


Q Is an application ever delayed because it 
is not submitted in proper form? 


A No. 
Q Mr. Quigley, how many full-time people do 


you have in the License Division who process these 


applications? 
A We have two civilian clerks. 

Q These are not members of the Department? 
A These are members of the Department but they are 


not members of the uniformed service. 


71a 
Quigley - direct 13 


Q I see. They do nothing else but process 
applications? 
A That is right, that is their particular function. 
MR. CARLISLE: I object to that 
question unless he clarifies whether he 
is referring to these applications or 
general applications for licenses. 
THE WITNESS: They handle sound 
device permits exclusively at their particular 
section. 
Q After the clerical procedures involved at 
the licensing division is there anything else that happens 


before the permit is sent out? 


A No, that is it. At that point it is transmitted to 


the precinct and the precinct would issue it. 

Q The area commander, is he informed in any 
way the license has been approved? 
A No, he would not be informed it has been approved. 
The precinct would be responsible for any particular 
additional follow-up they felt he might require,if he asked 
about it he would be normally informed by them. 

Q Mr. Quigley, can you identify these two 
pieces of paper? 


A This pink sheet is a transmittal form for licenses 


on 


~ 
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that are issued by the License Division. 
MR. DE WITT: May we have it marked 
as Exhibit 5? 
MR. CARLISLE: No objection. 
MR. DE WITT: Just the pink sheet. 
THE CLERK: Defendant's Exhibit 5 
marked in evidence. 
(So marked.) 
Q Can you identify those remaining pieces 
of paper you have? 
A This is a sound device permit issued by the Police 


Department. 


Q That is the actual permit itself? 


MR. DE WITT: May we have this marked 
Defendant's Exhibit 6? 
THE CLERK: Defendant's Exhibit 6 
marked in evidence. 
(So marked.) 

Q Mr. Quigley, what procedures are involved 
the License Division at headquarters disapproves an 


application? 


A Well the disapproval recommendations might originate 


at the precinct and/or the area commander level and then be 


14 


if 


uo 
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reported to the License Division. They might occur if 
the person seeking the permit was to use the apparatus 
after hours or near a court or school, a hospital or any 
of the usual reasons for not issuing specified within the law. 
If it involved a unique situation, one that might require 
some bit of judgment, it might be referred directly to the 
License Division for some kind of advice on the issuance of 
the permit. 
Q Is anyone charged with getting in touch 
with the sponsor of the event where the license has been 
disapproved? 
A Yes, the precinct would get in touch with the sponsor 
of the event and see if they could offer him an alternate 
site in the immediate vicinity, if possible. 
ie) If he disapproves the alternate sites 
offered by the precinct does he have anyplace to go? 
A He could appeal. If he felt that the Police 
Department denial wasrpt based, you know, in fact on some- 
thing in the law he could appeal it to the Police Commissioner 
12) Mr. Quigley, are all these steps necessary 
to process a form to conform with the applicable rules and 
regulations? 
A They are as indicated in the law. 


Q Does this complete the clerical processing 


a 
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of an application from the final submitting, from the 


| time the permit itself is sent back to the precinct house? 


A Except for the step of filing the application forms 
at the License Division and eventually the paper work at 
the precinct. 

Q Could you explain what is involved at the 
License Division? 
A Well, the filing would be a routine sort of situation. 
Once everything else has been checked and has been sent out 
the file clerk would normally put them in order within the 
precinct folder and that would provide a record for any 
future inquiries that might come out. 

Q What occurs at the precinct house? 
A The precinct normally would pull the paper work, the 
file copies of their initial paper work and attach anything 
they felt they had to. For instance, after the function had 
been completed they would naturally get the certificate 
back normally and they would have to make a notation on it 
and send it back to the License Division for filing with us. 
We normally receive back the certificate after the event 
has occurred. 

Q I see. Does this complete the steps involved 


in the processing of an application? 


A Yes, it does. 


Quigley - direct 17 
Q Have you ever made a study to determine 
the cost of processing one application for the use of 
sound device? 
A Yes, sir. 


Q Was this study made expressly for this lawsuit? 


it was not. 
Q For what purpose was it made? 
A The Bureau of the Budget in December of 1974 as part 
of a general move to bring costs of issuing license permits 
and services more in line with the fees that were being 


charged instructed all departments in the city that had 


any kind of licensing function to analyze the steps that 


had been gone through and using their particular instructions 
to give a cross-breakdown. 
Q Mr. Quigley, can you identify this piece of 

paper? 
A This is the report form prepared by the Police 
Department and submitted to the Bureau of Budget indicating 
the cost factors involved in processing the sound device 
permits. 

MR. DE WITT: May we have this marked? 

THE COURT: Any objection? 
MR. CARLISLE: May I see it? 


No objection. 


on 


~ 
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THE COURT: Mark it. 
THE CLERK: Defendant's Exhibit 7 
marked in evidence, two pages. 
(So marked.) 
Q Mr. Quigley, did you say this report was 
prepared pursuant to some directions or instructions you 


received on the subject? 


A Yes. 
Q Can you identify these, please? 
A These are the instructions to the Police Department 


from the Bureau of the Budget indicating the individual 
steps to be taken in preparing the cost analysis. 
MR. DE WITT: I move this be marked 

Defendant's Exhibit 8. 

MR. CARLISLE: No objection. 

THE CLERK: Four sheets marked 
Defendart's Fxhibit 8. 

(So marked.) 

Q Mr. Quigley, I direct your attention again to 
October 7. That is the report that determines the cost 
involved in processing one application. Does that report 
establish a figure? 


A Yes. 


Q What is that figure? 


~ 
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A The figure we arrived at, you mean? 
Q Yes, the final figure. 
A The final figure would reflect $9.62 cost for 


processing each application. 

Q That report indicates $» ‘. as the total 
cost for processing an application, yet the pertinent 
provisions of the Administrative Code requires a fee of 


only $5.00. That is $4.62 less than the cost of processing 


app’ ‘cations, is that right? 


A Yes, sir. 

Q How ling has the $5.00 figure en required? 
A 1948. 

Q And the law has not been changed since 1948? 
A No, sir. 


MR. DE WITT: Your Honor, at this 
time J am going to ask the Court to take 
judicial notice of the fact that the City 


of New York is in serious financial difficulty 


and the possibility exists it is not going 
to be able to meet its payroll February 28, 
1975, of which I am a hopeful beneficiary. 

THE COURT: I will certainly take 
that into account. 


MR. DE WITT: Thank you very much, 


bo 


~ 
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your Honc.. 

We have no further questions of 
this witness. 

THE COURT: We will take a short 
break. I have two criminal matters, if you 
do not mind. 

(Whereupon, a recess was taken.) 

(After recess.) 

THE COURT: Of course, this has not 
included all the auditing functicns of the 
various other departments, I take it, in 
reporting cash? 

THE WitNESS: No, sir, it has not 
taken into account the procedures of the 
Controller's Office. 

THE COURT: The Controller which 
probably spends a lot of money on this, too. 
You have to report cash and have auditors 
and certified public accountants, is that 
not so, so the charges could be two or three 
times this? 

THE WITNESS: Yes, sir, it could he. 

THE COURT: The actual costs. 


All right, you may proceed. 
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CROSS-EXAMINATION 


BY MR. CARLISLE: 


Q Mr. Quigley, approximately how much of 
your time do you devote to the processing of these 
applications? 


A Well, this was a study conducted specifically at the 


direction of Inspector Maloney. I normally do not process 


sound device permits. 


Q You do not spend any time processing sound 


| device permits? 


| A No, sir. 


THE COURT: You do have some 
supervision? 


THE WITNFSS: Yes, sir, I have 


supervisory capacity. 
THE COURT: There is overhead to be 


added to this. Yo. have not computed any 


overhead in this. 

THE WITNFSS: No, we have not computed 
overhead. 

THE COURT: That would be light, desks, 
telephone. 

THE WITNESS: In that sense there are 


indirect costs that do show, space and utilities. 
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THE COURT: But all administration, 
your costs, have not been taken into 
account, supervision. 

THE WITNESS: They did not take into 
consideration the initial amount within the 
License Division. What they did under the 
instructions was to prepare a ratio for’ 
executive management and cdministrative 
services based on the budgets, the total budget. 

Q Mr. Quigley, you stated in order for an 
application to g» into effect all the steps you referred 
to are necessary. To the best  ‘f vour knowledge do you 
know if permits, sound device permits, are issved without 
the fulfillment of all the steps you outlined? 

A Only in the circustances where there would not be 
enough time where it wouldn't fall within the 5-day period 
that is indicated within the 435. 

Q Do you know how many permits have been 

issued in January 1974 to August 1974, in that period, 


that would be without fulfillment of all the steps? 


A January to August? 
1@) Yes. 
A No, sir, I wouldn't know that. 


Q Are you aware it is not unusual for policemen 


8la 
Quigley - cross 23 


in the precincts to issue permits on the day of a planned 


event? 
A Well would you repeat that again? 

Q Are you aware it is not unusual for a 
policeman in precincts to issue permits for use of sound 
amplifiers on the very day of the event? 

A Yes, they might issue it on the date of the event. 

Q Is it true, is it not, that is usually the 
custom for issuance of these permits? 

A It would depend on the workload of the precinct and 
on the time involved. I wouldn't know specifically. 

Q It is true, is it not, the majority of 
these permits are issued without fulfillment of all the 
steps you outlined? 

A I would not know that to my knowledge, sir. 

Q Is it true, is it not, that often policemen 
issue permits on the site of the rally without anyone 
having to go to a precinct house? 

A On the site of the rally? 

Q On the site of the rally. 

I wouldn't know that. 

MR. CARLISLE: We would call to the 

Court's attention the minutes of August 20, 


1975 Page 16, where Deputy Commissioner Necco 
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refers to the fact, and I am referring to, 


\ 
beginning at 7 19 Page 16, “We have had 
instances where e issued by the 


police officers responding to the site 


where sound devices are going to be used 


to be issued right there on the site." 


THE COURT:Did they collect the fee at that 


time, the five dollar fee? 


MR. CARLISLE: I was going to inquire. 


@) Do you know if they collected $5.00, 


the $5.00 fee at that time on the site? 


A Well I did not have knowledge they issued them on 


the site but I am sure if that were the practice they 


would collect the $5.00 fee at the same time. 


Q Do you know approximately how many man hours 


the policemen spent on issuance of these permits at the 


precinct house? 


A That would vary depending on the precinct. The 5th 


Precinct covering this particular geographical area havina 


Chinatown and nearby locations where there are a lot of 


block parties and feasts of one kind or 
use sound apparatus, would have a heavy 
it would occupy a good portion of their 


give you an exact figure per man hours. 


another where they 
volume and I imagine 
time. I couldn't 


I would assume 
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| that in most of the precincts where there wouldn't be a 
heavy demand it would be a part-time sort of function. 


9 By part-time function could you estimate 


how much time the police officers might spend in a precinct 


on performance of this task? 
MR. DE WITT: Your Honor, may we 
have the question clarified? Is that the 
performance of completing the clerical 
operations involved? 
r@) That is what I mean. 
Completing the clerical operation? 
Q Let me clarify that. 
In completing - - in accepting the application 


and issuing the receipt as well as the permit. 


A I would say that taking it from the beginning where 


the report had to be - - where the application had to be 
prepared by the person seeking the permit and answering his 
questions and later going through the clerical steps that 
we outlined before I would say it would easily take an hour. 

Q How long do you think it would take for an 
applicant to - - strike that. 

How long do you think it would require for 

a police officer to observe a person in a normal circumstance 


to fill out an application, I believe it is Defendant's 


‘ 
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Exhibit 1? 
A It would depend I suppose to some extent on the 


experience of the person who was filling out the application. 
If he represented an organization which had been frequently 
looking for sound device permits I am sure he would not need 
counseling at all. If it were the first time he might have 
questions about things on here and it would take him, 
depending upon the person, say ten minutes or so. 

10] If the applicant filled out these previously 
he could submit this immediately, couldn't he, or ina 
couple of minutes? 


A Yes, if he had done it before it would not take him 


long to complete the application. 
Q How long would it take the policeman to 
issue the receipt for the payment of $5.00? 
A Well under normal circumstances I suppose by and large 


it could not take him longer than five minutes to issue a 


receipt. 

Q It could possibly take him one minute? 
A Possibly it could take one minute. 

Q How long would it take him to issve the 


actual permit? 
A To issue the permit, I would assume it would not 


take - - well take into consideration notifying the person 


16 


17 


18 


19 


20 


21 


22 


23 
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let us say by telephone to come down and pick it up and 
giving it to him it would take maybe three or four minutes 
the most. 

Q And this could be done in handwriting, could 
it not? 
A The application form? 

Q The application, the receipt and the permit? 

The permit is typed. 

Q The permit does not necessarily have to be 
typed? 
A No, it is not required that it be typed. 

Q The fact that it is in handwriting is not in 
itself - - 
A From looking at it from the central office I have 
seen them typed, I have not seen any handwritten ones. 

Q Have you had occasion to review how many 
permits you have reviewed in the past six months? 
A At the time that I did the study I reviewed what 
they had available in the file ani the books at that time 
and I would say they had roughly about one a month. I 
didn't go into the full year. 

@) Approximately how many permits did you review? 
A You could say something around approximately forty 


or fifty. 


to 


a a | 


~~ 
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.@) How many of those were in handwriting? 
A What I saw in the License Division were typewritten. 
Q Do you have any idea - - 


MR. CARLISLE: Your Honor, at this 
point not to burden the Court we have agreed 
on a stipulation in evidence, Plaintiff's 
Exhibit 2. I would like to do that now and 
I tould like to advise the Court I have no 
further questions of this witness. 

THE COURT: Mark it Defendant's 
Exhibit 9. 

Do you have any redirect? 

MR. DE WITT: Yes, I have a few on 


redirect. 


REDIRECT EXAMINATION 


BY MR. DE WITT: 


Q Mr. Quigley, on direct examination didn't 
you testify if an application was submitted less than five 
days from the event where the sound device permit was going 
to be used the permit could be issued by the precinct? 

A Yes, it was issued in the sense that they would have 


the document, the permit on hand, they would have the 


letterhead form and this would be used as a substitute for 
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|| @ permit. 


Q Are the forms nevertheless sent to head- 
quarters for processing? 
A Yes, they are. 


Q They are given the actual treatment as if 


the permit had not yet been issued? 
A They are given the same treatment. 

Q Why is that? 

A Well, they rollow the provisions of the Administrative 
Code. In other words they treat all the applications in 

the same particular routine. They do not shortcut it in a 
sense. 

19) Mr. Quigley, have you ever received or has 
an application to your knowledge ever been received at the 
License Division without a receipt showing the $5.00 fee 
to be paid? 

A I do not know of any such occurrence. 

Q To your knowledge? 

Not to my knowledge. 

MR. DE WITT: I have no further 


questions, your Honor. 


THE COURT: I take it though t hat 


you have had long experience in this field. 


How long have you been working for the 


te 


20 


30 
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Police Department? 


THE WITNESS: With the Police Department, 
twenty years. 

THE COURT: So that you can say roughly 
it is $10.00 in your department to issue each 
one of these? 

THE WITNESS: We worked out a figure 
based on the cost analysis that would indicate 
altogether it would be about $9.62. 

THE COURT: About $10.00. 

THE WITNESS: About $10.00. 

THE COURT: If you figure an hour in 
the precinct I suppose including fringe benefits 
and overhead and administration that would be 
at least $10.00 an hour of a uniform man's time. 

THE WITNESS: The $9.62 figure we try 
to estimate from our costs and what also should 
be brought in are field costs and it would be 


reflected in the $9.62. 


the »recinct costs and your costs? 


THE WITNESS: Yes. 
THE COURT: But it does not include the 


THE COURT: In the $9.62, so it includes 
auditing costs? 
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THE WITNESS: No, sir. 


THF COURT: Do you have any idea 
what the auditing costs would be? 

THE WITNESS: No, I do not. 

THE COURT: Thank you. 

MR. CARLISLE: Your Honor, I wovld 
like to bring to the Court's attention 


that the procedure which has been outlined 


applies only to those permits, the issuance 
of those permits which fulfill al] the steps 
Mr. Quigley referred to and it leaves the 
vosition of the plaintiffs in this case as 
just to custom and practice and T believe 

we have established this earlier in the case, 


for plaintiffs to go to the precinct on the 


day of the rally, the day before a rally to 


file an application and to pav five dollars 


and to receive a receipt and be issued a 


vermit. If we confine ourselves to that 
procedure it is clear that the time that an 
officer might spend to issue the permit clearly 
does not warrant charging five dollars. 

I wouJd strongly urge the Court to consider 


the fact that plaintiffs do contend that is 
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the usual way these permits are issued. 
We find that the Police Department has not 
presented any evidence today to the contrary. 

THE COURT: Well, that really does not 
affect the basic problem here. Some of them 
undoubtedly cost less than the average and 
some cost a good deal more. We are talking 
about average costs because what they are doing 
is dividing the total expenditures plus over- 
head into the total income and that comes out 
at approximately ten dollars an hour. It seems 
to me to be a fair cost. It seems to me to be 
rather an underestimate of what it costs knowing 
what paper work is like even for private 
industry, which is gene. ally a little more 
efficient in these matters. Just getting out a 
letter runs a few dollars and you have a numbe. 
of documents here. I imagine any really 
effective cost analysis would show a good deal 
more than ten dollars an hour on a document on 
the average. I do not think there is any 
question it costs them much 1«ore than five 


dollars to issue one of these permits. 


As a matter of fact, the problem that 
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I have is twofold. Based on what I have 
heard here I think the defendant probably 
could make out a case where it costs probably 
in the order of twenty dollars now if you 
begin to figure auditing and everything else, 
which is very expensive. Which means that if 
we decide in favor of the defendant in this 
case they could raise the price to t:enty dollars 
or perhaps even more per permit. So I really 
think that the case has to go, if the plaintiff 
is going to succeed here, on the theory it is 
not rermissible to charge any fee. 

I think they have met the burde.a of 
showing costs and I rule that as a matter of 
fact. 

We are dealing here really with a matter 
of law. I think it is also clear from the prime 
evidence that we took - - when was it last 
September or August - - 

MR. CARLISLE: August. 

THE COURY: That the plaintiff is without 
substantial funds and this will seriously inhibit 
the plaintiff in the use of sound equipment if 


they have to pay fees. Do you want to reopen 


te 
no 
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that issue of fact? 


MR. DE WITT: I thought,your Honor ,he 
would present evidence to the fact he does 
not have funds. There are a number of state- 
ments on file in Albany pursuant to the 
Election Board. I did not think we were going 
to present this issue today and I did not bring 
them. 

MR. CARLISLE: I can testify to the 
fact they are financially unable to pay the 
cost of five dollars, the cost of the fee. 

THE COURT: On any extensive scale 
certainly, isn't that so? 

MR. CARLISLE: On any scale, almost on 
any scale, I say they have no money to do it. 

MR. DE WITT: T would think they have 
a substantial amount of money to pay the fee. 

THE COURT: I see, so you contest then 
and object o the treating of them as being 
without funds. 

MR. DE WITT: Yes, your Honor. 

THE COURT: It seems to me that the 


burden would certainly be on the plaintiff if 


that is going te be an issue to establish that 


or 


“I 
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MR. CARLISLE: Your Honor, this puts 


the plaintiff in a unique position in the 
sense where there are election papers and 
documents which are a matter of pv>lic record 
and the plaintiff has naturally no objection 
to replying to the defendant but if we read 
the defendant properly it is our belief that 
he .ill use this issue to bring into the 
financial areas things that the plaintiff 
would consider privileged under the First 
Amendment. It is of the utmost concern to my 
client he not be brought into court and subjected 
to this type of examination. 

THE COURT: I understand that. What is 
your position then, that you do not have the 
funds or you do have the funds or what? It is 
rather an inconsistent position it seems to 
claim you do not have the funds and vet deny 
the Court the vower to inves‘:igate that contention. 

MR. CARLISLE: Your Honor, it would be my 
position that all documents which are a matter of 
public record would be available to the Court as 


well as any statements as to the hank balance of 


ts 
uo 
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the plaintiff as to its financisl inability 


to pay this fee. But we do not think it would 
be fair for the plaintiff to have to testify 
in detail as to all its financial matters. 

THE COURT: That may be if th re was an 
occasion to go into it, the Court can limit its 
inquiry under such circumstances. I am trying 
to find out what your contention is. Is it your 
contention that the statute is invalid as to any 
person or entity as to its fanancial resources 
or are you claiming that as applied to you it is 
unconstitutiona) because you do not have the 
resources? There is a different contention 
there. Are you claiming both? 

MR. CARLISLE: We are claiming both, 
your Honor. 

THE COURT: It does seem to me you bear 
the burden of showing you are not capable of 
paying the fee. If you do it in forma pauperis 
eases ~ - 

MR. CARLISLE: It would appe%?r to me, 
your Honor, before determination of that issue 
the first issue that your Honor referred to 


should be determined and in that sense our 
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research of the law demonstrates even if the 


defendants establish the contesting of fees 

for purpose of adminis sion as the compelling 
interest when dealing with First Amendment 
rights - - 

THE COURT: I am not going to decide 
this case piecemeal, I want to decide it all 
at once. I have closed the hearing on the 
issue of costs. The defendant has met that 
burden. Are you going to present any evidence 
on the issue of ability to pay? 

MR. CARLISLE: I would be ready to 
presenc that evidence subject - - 

THE COURT: When? I had planned to 
dispose of the case today. 

MR. CARLISLE: Your Honor, that would 


depend on what the Court would require. 


THE COURT: I am not going to require 


anything. I am just sitting here as an 
impartial judge. It is up to counsel to 
present the evidence. 

MR. CARLISLE: I would neei time to 
call the Treasurer or Secretary of the United 


States Labor Party to appear. 
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THE COURT: When are they available 
today? I have other cases right now. 

MR. CARLISLE: May I be excused for 
just a minute? 

(Short recess taken.) 

THE COURT: Yes? 

MR. CARLISLE: Your Honor, I have 
discussed this matter with «che plaintiffs and 


it is the position of the plaintiffs at this 


time that they feel they will not proceed to 


attempt to prove that this statute as applied 
discriminately against them insofar as the 

five dollar fee is concerned. The plaintiffs 

do so solely on the ground they are not actively 
using bullhorns and sound equipment and though 
they intend to participate ir election at a 
later time at that time it may well be the 
plaintiffs would choose to prove to the Court 
that they cannot pay the five dollar fee. If 

T may, your Honor, with all due respect to the 
Court, T would still submit that even though 

the administrative fee has apparently been 
proven to be justifiable in light of the compelling 


or that there is an impression of compelling 
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interest of the city to apply such fees to 


anyone who makes use of exercise of their 
First Amendment rights. 

THE COURT: I take it as the record 
now stands the sole submission subject to 
your disagreement with my factual finding is 
that the statute is on its face unconstitu- 
tional because you cannot charge any fee at 
all for this purpose. 

MR. CARLISLE: Yes, your Honor. 


THE COURT: So we have strictly a matter 


MR. CARLISLE: Yes, your Honor. 
THE COURT: Does the Police Department 
and the Corporation Counsel plan to submit a 


brief? 


MR. DF WITT: Yes, your Honor, we would 


like to submit a post-trial brief on the question. 


THE COURT: When? 

MR. DE WITT: May we have ten days? 

THE COURT: That will be convenient. 
The only case that has been cited to be by 
plaintiffs which hears direct)y on the point. 


is the Chester case, 253 F. Supp. 707. That 
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case is quite unlike the one we now have 


because in Chester the defendant put no proof 

in at all so it really does not have any bearing 
and if any at all Chester seems to support the 
defendant's position as the record now stands. 

It is hard for me to believe there have 
not been any adjudications on this issue except 
Chester. There have been no cases at all so 
far as you know in the country in which they 
declared constitutional on its face for loud 
speakers. 

MR. CARLISLE: Your Honor, my research 
has been fairly in depth and I must advise the 
Court I have not found a case. 

THE COURT: Defendants w ' °« make their 
own investigation. There is nothing on the 


literature on this either. I have not ween 


able to find anything myself. 
MR. CARLISLE: If the Court would be 

willing, your Honor, I would continue to look 

during the 10-day period and if I find any 

cases I would Jike to submit them. 


THF COURT: All right. If you want to 


submit a further brief I will be happy to have 


41 
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9 it. Otherwise I will receive briefs in ten 
3 days and the case will then be submitted as 
4 of that time. I take it you do not want any 
5 argument, it is fairly open and shut? 

6 MR. DE WITT: I think so 


MR. CARLISLE: No argument, your Honor. 


~ 


8 THE COURT: Thank you very much. 


9 The hearing is closed. 
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EXHIBITS 
DEFENDANT'S _ In Evidence 
1 Paper 6 
UF 49 letterhead form 
Police Department receipt 9 
Police Department transmittal form id 
Pink sheet, transmittal for licenses 14 
Sound device permit issued by Police Dept. 14 
Two pages 18 


Four sheets 18 


WITNESS Direct Cross Redirect 


WILLIAM QUIGLEY 4 21 28 
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Memorandum and Order of Weinstein, J., dated 
March 11, 1975. 


APPEARANCES: 


For Plaintiffs: Jay C. Caruisie, II, Esq., 230 Park Ave- 
nue, New York, New York 10017. 


For Defendants: W. Bernarp RicHianp, Esq., Corporation 
Counsel of the City of New York, Muncipal Building, 
New York, N.Y. 10007. By: William P. De Witt, Esq., 
Assistant Corporation Counsel. 


WErnstern, D.J.: 


Plaintiffs began this action in the summeer of 1974 
while gathering petitions in connection with state and na- 
tional elections. They sought injunctions against the de- 
fendants to prevent enforcement of that portion of section 
435-6.0 of New York City’s Administrative Code requir- 
ing a $5.00 fee for each permit to use a sound amplifica- 
tion device in addressing the public. The ordinance is 
set out in an appendix to this memorandum. 

Preliminary evidentiary hearings were held within a 
few days after the action was commenced because of the 
imminence of petition filing deadlines. The evidence showed 
a high probability that the plaintiff was without sufficient 
funds to pay the fees required in its projected street 
election campaign. There was a substantial probability 
that the ordinance would be declared unconstitutional. 
With the detriment tc plaintiffs’ First Amendment rights 
substantial and the possible loss to the defendants slight, 
immediate relief was werranted. Accordingly, the court 
granted a preliminary injunction requiring the defendants 
to issue a specified number of permits to plaintiffs without 
prepayment of fees. 

Plaintiffs will continue to require permits in future 
campaigns. In no sense can this case be deemed mooted 
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by the 1974 elections. Cf. Cousins v. Wigoda, US. 


. Sup.Ct. , — L.Ed.2d (1975); Wil 
liams v. Rhodes, 393 U.S. 23, 89 S.Ct. 5, 21 L.Ed.2d 2 
(1968). 


A full evidentiary hearing has now been held. For 
the reasons stated below the ordinance is found to be un- 
constitutional insofar as it requires payment of fees in 
political campaigns and a permaanent injunction is granted. 


Facts 


The evidence was overwhelming that the city’s collec- 
tion and issuance cost was over $10.00 per permit. At 
least six forms and a number of telephone calls are re- 
quired. A detailed time and\motion study might easily 
justify a cost to the city four or\five times the fee charged. 

There is little doubt that the city would save money were 
it to issue permits without fee at the precinct level, thus 
eliminating the need for extensive recordkeeping and 
processing. No overwhelming need, therefore, has been 
demonstrated for the City’s charging a $5.00 fee. By 
contrast, there is a substantial detriment to small, poorly 
financed groups, or to individuals, wishing tv coaduct a 
continuing political campaign on city streets. The cost 
of paying fees each day over the course of a politi; am- 
paign for a small number of amplification devices could 
easily run up to many hundreds of dollars. It might in- 
hibit campaigning in a way the speaker considered effec- 
tive with a cheap, battery-operated, bullhorn. 


Law 


On any current constitutional scale, the right to speak 
publicly on electoral matters is “fundamental,” “preferred,” 


* 
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and “implicit in the concept of ordered liberty,’’ and sub- 
ject only to the least practicable interference by govern- 
ment when it demonstrates the most “compelling state 
interest.” See, e.g., Grosjean v. American Press Co., 297 
U.S. 233, 244, 56 S.Ct. 444, 446, 80 L.Ed. G60 (1936); 
Palko v. Connecticut, 302 U.S. 319, 325, 58 S.Ct. 149, 152, 
82 L.Ed. 288 (1937); Lovell vy. City of Griffin, Ga., 303 
U.S. 444, 450, 58 S.Ct. 666, 668, 82 L.Ed. 949 (1938); 
Hague v. Commitiee for Industrial Organization, 307 U.S. 
496, 515-516, 59 S.Ct. 954, 964, 83 L.Ed. 1423 (1939); 
Murdock v. Pennsylvania, 319 U.S. 105, 115, 63 S.Ct. 870, 
876, 87 L.Ed. 1292 (1943); Kramer v. Union Free School 
District, 395 U.S. 621, 626, 630, 89 S.Ct. 1886, 1889, 1891, 
23 L.Ed.2d 583 (1969); Lubin v. Panish, 415 U.S. 709, 94 
S.Ct. 1315, 1320, 39 L.Ed.2d 702 (1974). Since elections 
are involved, we deal here with a right ‘‘preservative of 
other basic civil and political rights.” Reynolds v. Sims, 
877 U.S. 533, 562, 84 S.Ct. 1362, 1381, 12 L.Ed.2d 506 
(1964); Yick Wo v. Hopkins, 118 U.S. 356, 370, 6 S.Ct. 
1064, 1074, 30 L.Ed. 220 (1885); Wesbery v. Sanders, 
376 U.S. 1, 17, 84 S.Ct. 526, 535, 11 L.Ed.2d 481 (1964) 
(“Other rights, even the most basic, are illusory if the 
right to vote is undermined”). The city ordinance at issue 
here penetrates what Professor Henkin has characterized 
as “a zone of prima facie autonomy, of presumptive im- 
munity from regulation.’’ Henkin, Privacy and Autonomy, 
74 Colum. L. Rev. 1410, 1425 (1974). 

It is true that a line of cases has validated fees for pro- 
cessions on public streets and other exercises of First 
Amendment rights where the amount of the fee is reason- 
ably related to the ‘‘expense incident to the administra- 
tion of the act.’’ Cox v. State of New Hampshire, 312 
U.S. 569, 577, 61 S.Ct. 762, 766, 85 L.Ed. 1049 (1941). 


See, also, Farin vy. Violette, 32 F.Supp. 239 (D. Mass. 
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1940) (validated $25 per year or $3.00 per day amplifier 
fee); Commonwealth ex rel. Hines v. Winfree, 408 Pa. 
128, 182 A.2d 698 (1962) (validated $25.00 per day ampli- 
fier fee); Posner v. Cooper, 194 Mise. 650, 83 N.Y.S.2d 
460 (S.Ct. 1948) (validated $25.00 per day amplifier fee) ; 
cf. Moffett v. Killian, 360 F.Supp. 228, 231-232 (D. Conn. 
1973) (fee for legislative lobbying unconstitutional where 
fees in excess of administrative coats); NAACP v Chester, 
253 F.Supp. 707 (E.D. Pa. 1966) (declaring a $25.00 fee 
invalid when the defendant submitted no evidence with 
respect to the cost of processing an application for a per- 
mit). 

But, in a parallel line of cases with more current vitality, 
the Supreme Court has declared such fees unconstitu- 
tional as a ‘‘tax” on the exercise of a constitutional right. 
Murdock v. Commonwealth of Pennsylvania, 319 U.S. 
105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943); Follett v. Town 
of McCormick, S.C., 321 U.S. 573, 64 S.Ct. 717, 88 L.Ed. 
938 (1944); Harper v. Virginia State Board of Elections, 
383 U.S. 663, 86 S.Ct. 1079, 16 I..d.2d 169 (1966). See 
T. I. Emerson, The System of Freedom of Expression, 
310-311, 359 (1970). Cf. Wulp v. Corcoran, 454 F.2d 
826 (1st Cir, 1972) (ordinance requiring the wearing of 
a badge and $.75 fee unconstitutional); &trasser v. Door- 
ley, 432 F.2d 567 (1st Cir. 1970) (ordinance requiring 
registering and wearing badge and $.50 fee unconstitu- 
tional) ; International Society for Krishni Consciousness 
v. Conlish, 374 F.Supp. 1010 (N.D. Ill. 1973) (peddler’s 
license requirements invalid as appiied to plaintiff); Gall 
v. Towler, 322 F.Supp. 1223 (E.D. Wise. 1971) (ordinance 
requiring $5.00 peddler’s fee and $100 transient merchant’s 
fee invalid as applied to ‘‘underground’’ newspaper) ; 
Busey v. District of Columbia, 138 F.2d 592 (D.C. Cir. 
1943) ($1.00 fee on literature invalid); City of Blue Island 


105a 


Memorandum and Order of Weinstein, J., dated 
March 11, 1975. 


v. Kogol, 379 Ill. 511, 41 N.E.2d 515 (1942) (person 
{cJould not be compelled to purchase, through a license 

tax, the privilege frecly granted by the constitution’’). 
No person, 


“ean be required to pay a tax for the exercise of 
that which the First Amendment has made a high 
constitutione] privilege.’’ Follet v. Town of McCor- 
mick, 8.C., 321 U.S. at 578, 64 S.Ct. at 719. 


It is improper to “dilute” a person’s First Amendmeni 
rights: 


‘*To introduce wealth or payment of a fee as a meas- 
ure of a voter’s qualifications is to introduce a capri- 
cious or irrelevant factor. The degree of the discrimi- 
nation is irrelevant.’’ 


Harper v. Virginia State Board of Elections, 383 U.S. 
at 668, 86 S.Ct. at 1082. 


Particularly where a minority political party’s rights are 
involved, the Supreme Court has recognized that what 
might be a relatively small fee by major party standards 
may cut off access to the electoral process and is, therefore, 
unconstitutional. See Lubin v. Panish, 415 U.S. 709, 94 
S.Ct. 1315, 39 L.Ed.2d 7°. (1974); Bullock v. Carter, 405 
U.S. 172, 92 S.Ct. 849, 31 L.t’d.2d 122 (1972) ; cf. Williams v. 
Rhodes, 393 U.S. 23, 89 S.Ct. 5, 21 L.Ed.2d 24 (1968). The 
First Amendment ‘‘was fashioned to assure unfettered in- 
terchange of ideas for the bringing about of political and 
social changes desired by the people.’’ Roth v. United 
States, 354 U.S. 476, 484, 77 S.Ct. 1304, 1308, 1 L.Ed.2d 
1498 (1957); see also Abrams v. United States, 250 U.S. 
616, 630, 40 S.Ct. 17, 63 L.Ed. 1173 (1919) ‘““lolmes, J., dis- 
senting); Stromberg v. Califorma, 283 U.S. 359, 369, 51 
S.Ct. 532, 536, 75 L.Ed. 1117 (1931). 
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Historically, third parties have performed an important 
function in the marketplace of political ideas. As Profes- 
sor Hesseltine notes: 


‘*Perhaps the major role that third parties have played 
has been that of promoting new government ideas and 
programs. Many reforms which were first offered by 
third parties were, in time and after they had received 
wide popular approval, accepted and put into operation 
by the major parties.’’ William Hesseltine, Third 
Party Movement in the United States 100 (1962). 


See also Sweezy v. New Hampshire, 354 U.S. 234, 250-51, 
77 S.Ct. 1203, 1 L.Ed.2d 311 (1957; Williams v. Rhodes, 
393 U.S. 23, 89 S.Ct. 5, 21 L.Ed.2d 24 (1968). 


The Constitution is cur safeguard to an open political 
svstem. It prevents denials to individuals 1s well as to 
minority and majority political groups, of tii free exercise 
of those political and civil rights that make it possible for 
them to raise issues and support candidates. It preserves 
the oportunity for the rich diversity of public debate on 
which our democracy is founded, a diversity which is in- 
creasingly important as this nation is faced with growing 
centralized bureaucratic contvols. Even seemingly minor 
limits on the extent of political debate such as the fees re- 
quired in this ordinance must be subject to the strictest 
scrutiny. 

Cases such as Cox must be linited to their facts. They 
do not apply to ordinances charging fees for permission to 
use sound amplifying equipment in political campaigns. 
Cf. Hull v. Petrillo, 439 F.2d 1184 (2d Cir. 1971). 

We need not consider whether an ordinance more nar- 
rowly drawn, scaling license fees te ability to pay, might 
be constitutional, for that kind of ordinance is not } efore us. 
Such an ordinance might provide infirmities of its own by 
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requiring extensive impermissible inquiry into associations 
and sources of support. Cf. N.A.A.C.P. v. Button, 371 U.S. 
415, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963) ; Hull v. Petrillo, 439 
F.2d 1184 (2d Cir. 1971) (“ability to pay is not a legitimate 
criterion for the state to employ in determining who is to 
express his views on its streets and who is not.’’). 

Nor need we consider whether the portions of the ordi- 
nance requiring a permit ere valid since they are not at- 
tacked by plaintiffs. Section 3 of Local Law of 1948 No. 64, 
which enacted section 435-6.0, provides for separability. It 
reads as follows: 


**3. Construction Clause.—If any part of this local 
law or the application thereof in any person or cir- 
cumstances, shall for any reason be adjudged by a 
court of competent jurisdiction to be unconstitutional 
or invalid, such judgment shall not affect, impair or 
invalidate the remainder of this local law or the ap- 
plication thereof to other persons and circumstances, 
but shell be confined in its operation to the section, 
subdivision, sentence or part of the local law and the 
persons and the circumstances directly involved in the 
controversy in which such judgment shall have been 
rendered. It is hereby declared to be the intent of the 
Council that this local law would have been adopted if 
such invalid section, provision, sub‘ivision, sentence or 
part of the local law or application not been included.”’ 


Although other members of the New York community 
may be entitled to quietly worship and attend court or 
school without undue inteference from the amplified exer- 
cise of First Amendment rights, they can be protected, as 
provided in the specific terms of the ordinance, without 
charging loudspeaker fees. N.Y. Admin. Code § 435-6.0(g). 
Cf. Saia v. New York, 334 U.S. 558, 68 S.Ct. 1148, 92 L.Ed. 


™ 
wy 
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1574 (1948); Kovacs v. Cooper, 336 J.S. 77, 69 S.Ct. 448, 
93 L.Ed. 513 (1949); People v. Dominick, 68 Misc.2d 425, 
326 N.Y.S.2d 466 (1971); F. Haiman, Speech v. Privacy: Is 
There a Right Not to Be Spoken To?, 67 Nw. U. L. Rev. 
153 (1972); Note, Permissible Scope of Sound Truck Ordi- 
nances, 58 Yale L. J. 335 (1949). Compare, Niemotko v. 
Maryland, 34° U.S. 268, 273, 71 S.Ct. 325, 328, 95 L.Ed. 267 
(1951) (Frankfurter, J. concurring) (suggests limitations 
on speech such as time, place, or method are valid where 
the value of the social interests supporting the limitation 
overbalances the value of the First Amendment right being 
exercised), with, Kovacs v. Cooper, 336 U.S. 77, 98, 69 S.Ct. 
448, 459, 93 L.Md. 13 (1949) (Black, J. dissenting, with 
Douglas and Kutledge, JJ.). 

If a bureaucratic system is needed to protect the rights 
f the majority without inhibiting those of the minority, the 
.,uestion is who should pay for that bureaucracy. It is the 
majority that appears to wish the protection so that there 
is no unfairness in it payi:¢ the cost. Moreover, spread 
over the entire community, the cost per person is miniscule, 
whereas if it were pleced entirely upon those who have the 
urge to speak publicly in an amplified manner, the costs 
would be so prohibitive as to substantially inhibit many of 
them from exercising their rights. In the case before us 
we have the additional factor that the cost to the majority 
would actually be reduced if uo fee were charged, since 
collecting the fee costs more than is collected. 


Conclusion 


Whatever ti: vest of validity of free speech limitations 
by the gevernment, ‘** balance against the fee here is so 
overwhelmiig as to re’ sire «:¢ court to declare its collec- 
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tion an unconstitutional clog on the exercise of free speech 
and the right to partic:pate in free elections. 

Plaintiffs are entitled to a permanent injunction against 
collection of fees required by New York City ordinance 
§ 435-6.0. 


So OrpERep. 


Dated: Brooklyn, New York 
March 11, 1975. 


Jack B. WEINSTEIN 
U.S. D. J. 
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People v. Tolkiu, 19 N. Y. 2d $48, 
278 N. Y. S. 2d 619, 225 N. EB. 2d 212 
(1967}. 

9 8. The Comrcissioner, who las a 
wide discretion, wes not acting arbi- 
trarily in refusing to issue license to 


770 


he curried large amouzts of money on 
his person in conucction with his .eal 
estnte and insurance businesa but 
wus fuund to be mere iaterestod in 
using a pistol for target. <‘.ootin 
than for self prciection—-Mitter o' 


carry a gun to petitioner, a lawyer 
and retired Ariny officer who claimed 
that ke reqvired the license because 


Kaufmann (Jeary) 163 (82) N. Y. 
1. J. (4-29-70) 2, Col. 4 ¥. 


485 -6.6® Regulation of sound cevires or apparatus.—a. Legis- 
lative declaration. It is hereby dcclated that the use or operation of 
auy radio device or apparatns, or any Cevice or apparatus for the 
amplification pf sounds:frdm any redio, phonograph or other sound- 
making or sound-producing device, or any device or apparatus for 
the reproduction or ainplification of the human voice crother counJs, 
in front of or outsi 2 of any building, placetor premises, oc in or 
through any wirdow, doorway or opening of:such building, place 
or preinises, abutting or adjacent to a publie strect, pack or place, 
or in or upon any vehicle operated, standing or being ia or upon any 
public street, park or place, where the sounds therefrom may be 
heard upon any public street, park or place, or from any stand, 
platform or other structure, or from any airplane or other device 
used for fiving, flying over the city, or on a voat or on the waters 
within the jurisdiction of the eity; or anywhere oi or in the public 
streets, parks or places, is detrimei:tal to the health, welfare and 
safety of the inhabitants of the city, in that such nse or operation 
diverts the attention of pedestrians and vehicle operators in the 
publie streets, parks and places, thus increasing traMe hozards and 
causing injury fo life and limb. It is hereby further declarcd that 
such use or operation Cisturbs the publie peace ond comfort and the 
peaceful enjoyment by the people of their rights fo use the ywhlie 
streets, parks and places for street, park and other public pusnoses 
end disturbs the peace, quict and conifort of the neighboring iniab- 
itants. Yherefore, it is hereby declared as a matter of legislative 
de‘erinination that the prohibition of such use or eperation for 
commercial or business advertising purposes and the proper regula- 
tion of such use and operation for all other purpeses is essential to 
protect the health, welfare and safety of the inhabitaxts of the city, 
to sceure the health, safety, comfort, convenience, aud peaceful 
enjoyment by the people of their rights te use the public streets, 
parks and places for street, park and other public parposes aint to 

* Section 3 of UL. T. 1943, No. 04, rends as follows: 


8 3, Construction Clause.—-If any part of thia local law or the apytication 
thereof to eny peroon or clreumstaness, sball for any reason be adjucred by a 
court of competent jurisdiction to be uncoustitutional or invalid, suc judg- 
went shall not affect, impair or invalidate the remainder of ibis locsl law or 
the application chereof to other versone =nd cireunistances, Sut shall he sou: 
fined in its operation to the section, subdivision, sentence of part of the local 
tnw and the persons and the circumstances directly involved in the coniro- 
verey in which auch judewent chall have been rendered. It le herehy declared 
to be the intent of the ‘ouncil that thiv local law would have beeu adopted ff 
euch invalid section, provision, subdivision, sentence or part of the local law 
or application not been inclnded. pew 
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secure the peace, quict and comfort of the city’s inhabitants. Tt is 
hereby furthee decla: as a matter of legislative Cetermination that 
the expense of supervising and regulating the use and operation of 
sneh sound devices and apparatus for purposes other than commer- 
cial and business advertising purposes should be borne by the 
persons using or operating such devices and apparatus and thet the 
requirement of a nominal fee for the issuance of & permit for such 
use and operation as hercinafler prescribed is intended to defray the 
expenses of regulating such use or operation for the health, welfare 
~ safety of all the people. 
Definitions. As used in this section: 


1. The term ‘‘souud device or apparatus’? shall mean any 
radio device or apparatus, oF any deviee or apparatus for the 

amplification of any sound s from any radio, phonograph, or 
other sound-making or pai ner oa device, or any device 
or apparatus for the reproduetion or amplification of the human 
voice or other sounds; 

2. The phrase ‘‘to use or operate any sound device or appe- 
ratus iu, on, near or adjacent to any public strect, park om 
place,”’ shall mean to use or operate or cause to be wed or 
operated any sound device or appararus in front cr onis’ds of 
any building, place or premises, or in or through any window, 
doorway or opening of such buildiag, place or premis.s, ebut- 
ting ou or adjacent to a public street, park or place, or in or 
upon any vehicle operated, standing or being in or on any pubic 
street, park or piace, where ihe sounds therefrom may he heard 
upon any public street, park or place, or from any sinad, plat- 
forin or other siructiure, or from any other airplane or other 
device used for flying, flying over the city, or on a bozt or 0 
the waters within the jurisdiction of the city, or anywhere on 
the public streets, parks or places 

¢e. Use and operation of the sound devices aud apnaraius for cou- 
mereial end business advertising purposes. it st: wl vs unlawful fou 
auy person to use or eperate any sound device or app uiratus in, on, 
near or adjacent to eny public strect, park or place, for coircreial 
and business advertising purpose. . 

d. Use and operetion of sound devices and apperatns for othor 
thau commereial aad business advertising purposes; pera 
required, Tt sholl be unlawful for any person to use or opevete any 
soun) devire ov appacatus, in, ov, near or adjaces:t to oy | able 
street, park or phare, un less he shall have first obfaiued a perrrtt to 
be issued hy the commissioner in the nv rumen here tuafler preseetbed 
and unless he shell comply with the provisions of this scetisu end the 
terms an i corslitions prescribed in such periait. 

Applications - -Bach applican! for a pernmii to use or operate a 
sound device ov apparatus in, on, near or adjacent to any public 
Street, park or place shall file a written application with the commis 
sioner, at the police precinet covering the area in which such sound 
deviee or apparatus is to be used or operated, at least five days prior 
to the date upon which such sound device or apparatus is to be used 
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or operated. Such application shall desevibe the spccifie loeation in 
which snch sound device or apparatus is proposed to be need or 
operated, the day and the hour or hours during which it is proposed 
to be used or operated, the voluine of scund which is proposed 
to be used measured by decibels or by any other cificient method cf 
measuring sound, and such other pertinent information as the com- 
missioner may deem necessary to enable him to cerry out the 
provisions of this section. 

f. Issuance of permit ; terms.—-The commissioner shall not deny a 
permit for any specific time, location or use, to any epplicuxt who 
complies with the provisions of this section, except for one or more of 
the reasons specified in subdivision g hereof or for non-payment of 
the fee preseribed in subdivision h hereof, or to prevent overlapping 
in the granting of permits. Each permit issued pursuant to this 
section shall describe the specific location in whieh sach sound device 
or apparatus may be used or operated thereunder, the exact period 
of time for which such apparatus or deviee raay be operated in such 
location, the maximum volume of sound which oy be employed in 
sich use or operation and such other terms and courlitions as may be 
necessary, for the purpose of sceuring the health, safety, comfort, 
convenience and peaceful enjoyment by the people of their right to 
nee the pablie streets, parks or places for street, park or other publie 
purposes, protecting the health, welfare and safety of the inmhab- 
iteats of the city, and securing the peace, quiet and comfort of the 
neighboring inhabitants. 

g. <pecial restrictions.- ‘he commissioner shall not issne any 
perinit for the use of a sound device or apparatna: 

1. Tn auy loeation within five bundved feet of a school, court 
house or church, during the bours of .0ol, court or worship, 
respectively, or withia five hundred feet of any ho.spilal of 
similar institution; 

2. In any location where the commissioner, upon investiga: 
tion, shall determine bat the conditions of vehieular or pedes- 
trian traffic or both are such that the use of such a devive or 
apparatus will constitute a threat to the safety of pedestrians or 
vehicular operators: 


al 


2, In avy loeation where the commissioncr, rpon investiga- 
tion, shall determine that conditious of overerowding or of 
street repair or other physical conditions are such tuat the us 
of a sound device or apparatus will deprive the public of the 
right 40 the safe, comfortable, convenient and peaceful enjoy- 
mencoP any public street, park or place for strect, park or other 

iin purposes, or will constitute a threat to the safety of 
po. estrians or vchiele operators; 

4. In or on any vehicle or other device while it is in transit: 
or 

5. Between the hours of ten p.m. atid pise a. in. 

h. Fees. -fiach applicant for a permit issued under the provisions 
of this section shall pay a fee of five dollars for the use of cach sound 
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device or apparatus for each day, provided, however, that permits 


jor the use of such sourd devices 


bureau, comin‘ssion, board or 


or appuratus shall be issued to an 
department of the United States 


government, the state of New York, and the city of New York. 


without fee, 


~ i. The provisions of this section shall not apply to the use or 
operation of any sound device or apparatus by any church or syna- 


gogue on or within its own premises, in connection with the rit 
rites or ceremonies of such church or synozorue, 


© ous 


j.. Violatious-——-Any person who shall violate eny provision of this 


section, upon conviction thereof, 


shall be pnuished by a Sr2 of not 


more than twenty-five dollars or imprisoument for thirty nays, or 


both. 


Rules and resulations—The commissioner shal; Lave the 
to make srch rules und regulations as may be nex 


the provisions of this section. 


wer 


airy to ca’. v out 


(As amended by L. L, 1929, No. 172, Novembor 20; as veuum- 
bered by L. L. 1959, No. 50, October 29; an? as amended bL OL. LL, 


1948, Ne. 64, October 1.) 


CASE NOTES 


¥ 1. Comptaint, iv setion for declarn- 
tory judyrment of usconstitution: lity 
of Administrative Code § 435-6.0, 
Which proposes to reculate the use of 
mechanically alopltied gound upon 
and adjacent to public etreets, perks 
end places, hel? iusufivient with 
respect tu plaintits who were merely 
alleged to manufacture and sell sound 
Pe equipment, as the lav did not y2tcict 
the monufacturs and sale of such 
equipment bat merely 6.6 uxe and 
operation thereof. Sue plaintif's 
failed to allyre fants indiertirg that 
their rights were curtui'ed or direct! 
affected by tho statute, even though 
they did allege that the market for 
their equipment had been dristiently 
eurtailed, Tiowever, as to pnintitls 


§ 435--7.0 Arcomblies. 
Ful for auy porsnn 
or promoting 
exhortution, 
belief, service or rey 
Asoosticism, or under ary 
clergyman or aninister 


who actually operated Covicos 
perstus sppareatly interdieter 
statute, the 


and ny 
by tie 
couplaing was cuPicient 
asa matter of plonding.- Geld 8 

Ine. v. City of W. Y., 195 Mise. 291, 
89 N. ¥. 8. 20 880 (191°, 

GT 2. On motion to distri. 

in action for a dechorot,. y jucdyenent 
as to unconstittiouality ef Admin 
istrative Code § 425-6.0, regulating 
use of mechanically aiup'itied ‘sound 
Upon and adjreent to public atroeta, 
parks and places, Court would net ve 
justified in’ takin jediciol n tice of 
concrete sgituntions likely to arise 
under the statute. A prononpcement 
of the merits of the levistation would 
have to await the joinler of issue 


~ Id 


Swound, 


4 complatat 


Public worship. -It shall he wrts © 
ts be concerned or instrumental in calle 
muy assemblage of persons fo, 
cr to ridicule or denounce 


tiny 
public Wer! ip ol 
fore of 


any 


reli ‘i weg 


erenee, or to preseh or expound atheis: 
pretenc> therefor, in any street. 
of any denomination, 
person responsible to or recularly 


however, o- any 
associate’ with nny chureh o: 


incorpora!ed Wissionary society, or eny lay-preesher, or lay-resder 


may conduct religious services, 


or any authorized representative 
of a duly incorporated orsanization devoted fo 

of the principles of atheism or upnosticism may preac} 
pound sneh ennse, in ny public pla 


the advancement 
Ov e¢- 
ace or places specified in a 
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Notice of Appeel. 
UNITED STATES DISTRICT COURT 


Eastern District oF New York 


74 C 1190 
a 


Unrrep States Lapor Party, a/k/a Nationan Caucus oF 
Lasor Committers; Anton H. Cuarrxin; Exisan 
Boyp; Davm Wo.insxy; Rosyn Press; JEFFREY Bryan, 

Plaintiffs, 
against 

Micuaret J. Copp, individually and as Comrissioner of 
the Police Department of the City of New York; and 
Awntnony Exar, individually and as Chief of Police of 
Freeport, Long Island, 

Defendants. 


oo 
Sirs: 

Notice is hereby given that the defendants hereby ap- 
peal to the United States Court of Appeals for the Second 
Cireuit from the order of Hon. Jack B. Weinstein entered 
hereim on or about March 11, 1975 which granted plain- 
tiffs a permanent injunction against collection of certain 
fees. 


Dated: New York, N. Y. 
April 10, 1975 


Yours, etce., 


W. Bernarp RicHLaNnD 
Corporation Counsel 
Attorney for Defendants 
Office & P.O. Address 
Municipa! Building 
New York, N.Y. 10007 


To: Jay C. Caruiszz, II, Esq. 
Attorney for Plaintiffs 
230 Park Avenue 
New York, N. Y. 10017 
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Transcript, dated August 20, 1974. 
UNITED STATES DISTRICT COURT 


Eastern District or New York 


(SAME TITLE) 


United States Courthouse 
Brooklyn, New York 
August 20, 1974 

Before: 


Honoraste Jack Wernster, U.S.U.J. 


Henri LEGENDRE 
Court t~PorRTER 


APPEARANCES: 


Jay CaRisie, Esq. 
Attorney for Plaintiffs 


Appian P, Brrxe, Esq. 
Corporation Counsel 


By: Txomas Lawson, Esq. 
Of Counsel 
Attorney for Defendants 


Mr. Lawson: My papers were served on the Court. 
The Court: These are the papers? 
‘ Mr. Lawson: There are some corrections—in the haste 
of time— 
The Court: Just make them in pen, if you want. 
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Has there been harassment since the hearing before 
Judge Neaher? 

Mr. Carlisle: There has been three instances in Qu2ens. 
We have one young lady who claims to have been struck 
in the head and where she claims to have advised the 
policeman on the telex and he wasn’t apparently aware 
of it. 

Deputy Commissioner Necco: I am Deputy Commis- 
sioner in charge of legal matters for the Police Depart- 
ment. I take umbrage with the police action of harassment. 

The Court: Alleged harassment. I don’t know whether 
there was any harassment or not. The claim is harass- 
ment. 

Mr. Carlisle: May I introduce Mr. David Jay, a lawyer 
from Buffalo, who represented the Labor Party in a case 
there for a preliminary injunctive. 

The Court: How would you gentlemen like to proceed? 

Mr. Lawson: I have just been furnished an interim 
complaint. I had some papers here from Mr. Carlisle. 
These are exhibits 2, 3 and 4. 

If tie Court please, I just received an amended com- 
plaint this morning containing two additional ailegations 
not attached to the complaint but rather attached to the 
memorandum of law in the amended complaint, which re- 
fers to Exhibit D through H, I believe—through H, which 
I don’t have. 

Mr. Carlisle: I have copies of those exhibits. You have 
Exhibit E? 

Mr. Lawson: No. 

Mr. Carlisle: Exhibit G@ and H would correspond. 

Mr. Lawson: Still missing F, G and H. 

Mr. Carlisle: You have to excuse me, during the rush 
to compile these exhibits—H doesn’t exist. Exhibit G, 
relating to harassment, is attached to the memorandum as 
is A attached to A-1, And I filed the original exhibit with 
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the Clerk of the Court. I'll provide you with copies of 
those. 

Mr. Lawsou: These are in addition to those attached to 
the memorandum of law which you gave me. 

Mr. Carlisle: Exhibit G is Exhibit A on the memoran- 
dum of law. I apologize for not having these exhibits 
ready. That’s not my usual custom— 

ijur. Lawson: Your Honor, in light of the fact, number 
one, I have just been served with an amended complaint, 
and number two, in light of the fact that the memorandum 
of law—I would request an adjournment so I can address 
myself to those questions. I am totally unprepared today 
on those issues. 

The Court: Wek ve to move ahead. There is an elec- 
tion coming up and these people have to get their petitions 
out to the public. 

Mr. Lawson: Well, your Honor, there are certain facts, 
certain summonses that are brought before the Court. 
There is a factual issue involved in those summonses. We 
request some time so we could have an opportunity to 
oppose—there is one parking ticket involved. I am not 
sure how that’s germane. I am not certain as to how to 
proceed today. I am not prepared. 

The Court: Well, let the plaintiffs put on their case. 
You have an assistant or an associate and you can con- 
tinue your research. Let’s see what the facts are. Call 
your witness, please. 

Mr. Solcmon: The Village of Freeport hasn’t received 
the memorandum of law. The initial complaint which was 
served on Friday, there are only two allegations relating 
to the village, paragraphs seven and eight. I would ask 
that the Court—I don’t think that Mr. Carlisle is saying 
this is against the village, if the Court would dismiss it. 

The Court: Unless they want to voluntarily discon- 
tinue. 
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Mr, Carlisle: No, your Honor, we do not. 

The Court: You are in. Serve them with papers. 

Mr. Solomon: I don’t have a copy of the amended com- 
plaint. 

The Court: Here’s the complete file. You can look at 
it. These election cases and matters of this kind never 
run as smoothly as the big anti-trust cases. We’ll do the 
best we can to see that everybody has full opportunity to 
be heard and to examine everything, but we have to move 
ahead. 

Mr. Lawson: May I note my objection to the reeerd. 

The Court: You may. 

Do you have a witness? 

Mr. Carlisle: I would like to call Mr. Neco as our first 
witness. 

Mr. Lawson: May I request an offer of proof? 

The Court: No. 


Luis M. Neco, having been first duly sworn, was exam- 
ined and testified as follows: 


The Court: What are you going to have this 
witness testify to? 

Mr. Carlisle: We are going to have the witness, 
head of the Legal Division, testify as to the direc- 
tive which his office has issued to police officers, and 
a copy of that directive referred to on page 1 of 
plaintiff's memorandum. We also will ask him to 
testify as to certain elements of City Ordinance 
435-60. 

The Court: I don’t understand. What is he going 
io say that I can take jndicial notice of? 
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Mr. Carlisle: There is reference in the statute 
to language referring to specific location. One of 
the contentions that the plainti‘’s make is that when 
they file for permits for specific locations the loca- 
tion is discriminately applied against plaintiffs, and 
plaintiffs move out of that location, they are imme- 
diately issued summonses. 

The Court: You want to ask him about the prac- 
tice of the Police Department? 

Mr. Carlisle: Yes. 

The Court: All right, you may question, subject 
to objection, if he knows; probably does. 

The Witness: I have had discussion with admin- 
istrators of the division. 

The Court: All right, ask your questions, 


Direct Examination by Mr. Carlisle: 


Q. Mr. Neco, will you please describe briefly : * xt your 
position consists of in the Police Department. ” am 
general counselor t» the Police Department and It, «1 ad- 
visor to the Police Commissioner. 

Q. You are an attorney? A. I am. 

Q. In the course of your administrative responsibilities 
do you receive reports from various subordinates, precinct 
commanders, regarding the legal affairs of the Police De- 
partment? A. I certainly receive—my office receives re- 
quests for legal opinions. We also advise through our 
attorneys anyone, any member of the Police Department, 
from the police officer on the beat to the Police Commis- 
sioner, legal issues that concern that particular individual. 

Q. Mr. Neco, have you had an opportunity to read Sec- 
tion 435-60 of the City Ordinances of the City of New 
York? A. Yes, sir. 

Q. I am referring to page 3 in the Administrative Code. 
It’s page 772 of the Ordinance, line 1, wherein it states: 
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“Such application shall describe the specific location in 
which such sound device or apparatus is sup; ved to be 
used or operated.” Has the Department issued any rules 
or regulations under Subdivision K to describe what spe- 
cifie locations consist off A. There is in the Police De- 
pa*tment a guideline with regard to permits. 

(. Would those guidelines specifically clarify what this 
wording ‘‘specific location” means? A. I could indicate 
what the practice of the Department has been in interpret- 
ing locations, and that is, when an applicant comes to the 
Police Department seeking » sound device permit he must 
specify all of the locations . he intends to use that per- 
mit on that particular day. 

Now, theoretically, he could specify one million locations, 
so long as the locations are not at variance with the re- 
strictions that s~- contained in the administrative code, 
and they are  ni.ined in Subdivision C. So long as they 
are not at variance with that we would issue a permit to 
cover theoretically one million locations for that day. 
Thus I would say that the permit is not confined to just 
one location. 

Q. If a specific individual or poli ical party applied for 
a permit and designated the location, could they designate 
for example, would the location consist of an intersection 
or consist of an area of 4,000 square feet? What limits 
are placed on how much of a location they could have? A. 
I think that the restrictions are readily contained in Sub- 
division G, and ec rtainly self-explanatory. Now, if the 
person issuing the permit—that is, the precinct to which 
the permit was sought—has the knowledge that there will 
be an interference with vehicles or pedestrian traffic, that 
it will constitute a threat to vehicles or pedestrians, he 
may be denied that particular location. However, it is the 
practice, as I understand it, where > particular location is 
sought and it does cause a problem, we, the precinct com- 
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mander, seeks to request that the individual seeking the 
permit pick an alternate. We do not, as I understand it 
through my discussions of yesterday, we do not out-and-out 
disapprove, but we eek to advise the applicant as to our 
disapproval and the reason why and to ask that the appli- 
cant select an alternate or alternates, as the case may be. 

Q. There is reference in Subparagraph G-2, and 3 to 
investigations which are conducted to determine if permits 
can be granted under those subsections. What does this 
investigation consist of ar.. who conducts it? A. The 

recinct commander who knows the condition in his 
precinct. 

Q. So these are conditions that he xnows of, not condi- 
vious that he would, upon a request, assign someone to 
investigate. A.I don’t know. I couldn’t answer that 
question. I do know normally we rely on the expertise of 
the police commander and his subordinate on knowing the 
conditions in the precinct, 

Q. So if a precinct commander thought ea particular 
location was overcrowded he could deny a permit for that 
location without personaily a subordinate checking it out? 


Mr. Lawsen: Objection, sneculative. 
The Court: I'll allow it; if you can answer it. 


A. I am unable to answer it. 

Q. We are trying to establish when members of the 
political party ask for a particular permit they are refused 
that location without any reason or an investigation, other 
than the fact whoever is at the precinct believes that that 
area should not be subjected to use of Uullhorns, and I am 
trying to establish the extent to which that denial is based 
upon investigation. A. I don’t know any specific cas 
where denial has occurred or what particular location was 
requested, so therefore J am unable to answer that ques- 
tion. 
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Q. It’s not necessary to conduct an investigation in order 
to deny a request for a permit for a particular location. 
A. I would take it if someone wanted a permit for 42nd 
Street and Times Square, right by the subway entrance 
at 5 o’clock rush hour, the precinct commander would have 
such knowledge of his precinct conditions. He could deter- 
mine if it’s on a work day, as a matter of his expertise, 
that would create a problem with pedestrians and vehicu- 
lar traffic. 

Q. Does your office instruct policemen on the beat when 
they observe someone using, a bu!lhorn, are they instructed 
to ask that person if they have a permit? A. My office 
does not instruct officers on the beat with regard to the 
permits unless we are specifically asked a legal question. 

Q. Let me rephrase the question. Is it customary prac- 
tice to the best of your knowledge that police officers on 
the beat, to ask someone using a bullhorn if they have a 
permit? A. I don’t know. I could speculate. I would 
assume they would ask for a permit, but I don’t know if 
that does in fact occur. 

Q. There is an elemexi of discretion whether an officer 
can ask someone whether he does or does not have a permit 
when using a bullhorn? A. I don’t know. 

Q Are you aware in the instant matter the plaintiffs 
since August 2 received at least ten, if not more, sum- 
monses for use of bullhorns, and the plaintiffs have 
alleged— 


The Court: You better brvak that up. 
Mr. Lawson: I object to the form. 


Q. Are you aware that plaintiffs have received sum- 
monses since August 2nd or been engaged in petition? A. 
I am aware of only one instance where three individuals 
received a summons as alleged in one of the affidavits to 
the original complaint, which my office investigated with 
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regard to the facts therein, and the officers involved were 
police officers Parente and Frank Angelo. 


The Court: That wasn’t a bullhorn or sound? 

The Witness: No; as to other summonses there 
are certain allegations in the amended complaint, 
your Honor, with attachments to the memorandum 
of law which was served this morning upon the cor- 
poration counsel, and I cannot testify as to the 
veracity of the truth of the allegations. 

The Court: Does the Department have any com- 
puter record of summonses? 

The Witiess: It would be extremely difficult. 

The Court: You don’t put that on a computert 

The Witness: We could not for example look for 
how many complaints were issued or summonses 
were issued for jaywalking or no round device. 

The Court: I am just curious whether the regular 
parties get as many summonses as these people claim 
they get. 

The Witness: I nave no knowledge one way or 
the other. 

The Court: It’s difficult to prove these things. I 
don’t want to spend a week taking testimony. If you 
have some kind of records that would give it to us 
quickly— 

The Witness: I can seek to find out. 

The Court: Find out. You may have some kind 
of study that was made. 

The Witness: Is that with regard to what type 
of summons? 

The Court: We were talking about the sound 
device or apparatus. For example, I can take judi- 
cial notice of the fact that that Section 435.60 points 
out Subdivision G-4 is not normally enforced against 
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political parties. It’s the custom in New York for 
political parties to ride around the streets with these 
sound trucks. I have never seen one of them 
stopped. 

The Witness: I don’t know, your Honor. We 
have to look into that. 

The Court: And I would ike to get this thing 
decided fairly quickly; either they are being dis- 
criminated against or they are not. 

Mr. Lawson: Can I be heard briefly? 

The Court: Let’s see if we can get the facts on it. 

Mr. Lawson: There was a request for the Deputy 
Commissioner to get some information regarding 
summonses issued to people in other political par- 
ties. I think that under the circumstances police 
inquiry—which political party someone belongs to— 
might be totally inappropriate. 

The Court: Let’s see if they have it. It may be 
that it isn’t a policy but that individual policemen 
make discrimination. I don’t know. If you don’t 
have the information, then we’ll have to proceed in 
the regular course through witnesses, but I would 
prefer to avoid it. Go ahead, continue. 

Mr. Carlisle: We would note, we’ll be able to 
produce somebody who will testify, while driving the 
vehicle in transit, using sound amplifiers, they have 
been issued summonses. 

The Court: We have to find out whether other 
parties get summonses, too. I have seen a lot of 
people riding around the street, that doesn’t mean 
that they haven’t been picked up. You see a lot of 
people doing a lot of things they shouldn’t be doing. 

The Witness: I sent somebody to telephone 
whether we could find readily available facts and 
figures for your Honor. 


125a 
Neco—Direct, 


By Mr. Carlisle: 


Q. The five dollar fee that is required for issuance of 
a permit, that five dollar fee I presume is for each permit 
that is issued. A. For a permit. 

Q. Is that in effect for one day? A. Yes. 

Q. If one were to leave the site where the five dollar fee 
was applicable and move two blocks south of the site, would 
he then be, in your opinion—would it be customary proce- 
dure to issue him a citation, a summons? A. If the per- 
mit does not indicate that location, it would be proper to 
issue him a summons for violation of the administrative 
code. 

The Court: Do you have to get it by precinct or 
city-wide? 

The Witness: What you do, your Honor, nor- 
mally we seek to encourage people using the sound 
device permit—in that area where he has the most 
locations noted, we seek to encourage him to seek 
his permit from the precinct in that area. 

The Court: He could go to the City Central 
Agency. 

The Witness: Let us assume that a person notes 
a hundred locations that he wants to use that sound 
device on. If the highest number of locations say 
ten is in the 24th Precinct, then the 24th Precinct 
should issue it, although it’s applicable to all other 
locations that are specified city-wide. 

The Court: And how long does it take to get it? 
Cau you get it the same day? 

The Witness: We have had instances where we 
have issued by the police officer responding to the 

site where the sound devices are going to be used 
and issuing right there on the site. 

The Court: I am curious about this whole thing. 
I wasn’t aware of it. 
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When mayoralty candidates go down to the site 
with a bullhorn, they get a permit for that? 

The Witness: I don’t knew, your Honor. 

The Court: How many of these are issued each 
year? 

Mr. Lawson: Can I have a moment please, your 
Honor. 

The Court: Yes, sure. 

The Witness: For 1973 I am not sure how 
accurate these figures are, these figures come from 
our License vision. For 1973 these figures indi- 
cate that 3,040 permits were issued. 

The Court. That’s for the whole city? 

The Witness: “or the entire city. 

The Cov:t: It must have been 200,000 people 
during these -ampaigns at different days. 

The Witri:ss: I don’t know, your Honor. 

The Cou: Very sirange. The whcele thing is 
a new area {or me. That’s why I am asking. 

Mr. Lavon: May I briefly ask one question with 
respect to i) ‘sf 

The Court: Yee 


Voir Dire Examination by Mr. Lawson: 

Q. Deputy Commissioner, do you know if those numbers 
reflect multiple applications for permits or single permits? 
A. It’s only possible to tell from these facts and figures, 
and I don’t have such information. 

The Court: All right, go ahead. 


Direct Examination by Mr. Carlisle (Continued) : 


. Could you tell me what the five dollar fee is used for? 
A. To cover the cost of processing— 
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Q. Deputy Commissioner, during the course of your ad- 
ministration of your responsibility, do you have an oppor- 
tunity to consult with other administrators in the Police 
Department! A. I don’t quite understand that question. 

Q. Is it your practice to have meetings with other heads 
of different divisions in the Police Department? A. Are 
you talking about other Deputy Commissioners? 

Q. Yes, sir. A. From time to time, depending on cir- 
cumstances, but not on a scheduled basis, no. 

Q. Could you tell me to the best of your knowledge, if 
you are aware, whether or not a special investigative file 
on the United States Labor Party exists? 


Mr. Lawson: I'll object, your Honor. i{’m not 
sure v’ ¢ a special file is. 

The Court: Rephrase it, Apparentiy the Com- 
missioner doesn’t understand the question. 


Q. Commissioner, is it the practice of the Police Depart- 


ment, to the best of your knowledge, to ches and retain 
intelligence files on various political groups or groups 
that the Police Department consider need to be investi- 
gated for purposes of law enforcement? A. We certainly 
have an intelligence division within the Police Department. 
I am not familiar with the operation of the intelligence 
division. 

Q. Do you personally know the man who is in charge 
of the intelligence division? A. The person in charge of 
.ae intelligence division is Assistant Chief Inspector John 
Keenan. 

Q. When is the last time you saw Mr. Keenan? A. Last 
Thursday. 

Q. Was that prior to our or subsequent to the date that 
we had our preliminary hearing? A. It had nothing to do 
with this group. 

Q. Would it be possible to tell me if it was pricr or sub- 
sequent to the hearing we had on Thursday? A. I dva’t 
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recall whether it was in the morning or afterncon, but 
aga was at my request following a telephone call that 
I hau made to him beginning the week before, before this 
complaint had been filed, and it had to do with a matter 
totally unrelated to this group. 

Q. Did you ever discuss the United States Labor Party 
with him? A. I am trying to think back of the prior law- 
suit that as brought in the Southern District of New 
York. I cons believe * did discuss it with anyone but my 
fellow attorneys, the corporation counsel and the legal ad- 
visor to the Intelligence Division. I don’t recall whether 
i discussed this group with anyone else within the Intelli- 
gen Division. I believe I did not, but I am not quite 
certain. 

Q. Who is the legal advisor for the Intelligence Division? 
A. At that time a Sergeant Henry Ulbright. 

Q. Is it customary practice foi police officers assigned 
to the Intelligence Division to go out onto the street and 


observe memners of an organization who intelligence files 
are gathered for? 


Mr. Lawson: Objection. 

The Court: Are you familiar with the practice? 

The Witness: I am not that familiar with the 
Intelligence Division that I could give anything that 
can be anything other than an accurate guess. 


Q. I am not trying to delve into these matters other 
than to establish whether or not what we consider to be 
harassment committed against the plaintiffs by defendants 
as a result of any information or data which has been ac- 
cumulated and if so, whether or not that harassment, as 
we allege, is of a fairly continual nature so that the plain- 
tiffs in attempting to gather signatures— 


Mr. Lawson: May I be heard? 
The Court: If the witness doesn’t know the de- 
tails, it’s no point in asking him. If you want to 
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call somebody who knows about the Division, you 
may do that. After all, he isalawye’ Try to bring 
your examination of him to a close. 


Q. I have one more question. The directive that was 
issued on August 15, 1974, which you are familiar with, 
will that directive remain in effect until the petitioning 
period terminates on or about September 13? A. I as- 
sume so. I see nu reason why that directive should be 
withdrawn. 

Q. And will you continue to take disciplinary action 
against any officers who might violate that directive? A. 
Certainly, where the violation would appear to be inten- 
tinnally or where the violation is of such a manner it in- 
dicates reckless behavior on his part. 

I would imagine that his precinct commander, when 
bronght to his attention, would take disciplinary action 
against that police officer. 


Mr. Carlisle: I have no further questions. 

Mr. Lawson: I have no questions. 

The Court: Call your next witness, please. 

Mr. Carlisle: In order to move ahead as quickly 
as possible, I would like to apprise the Court of who 
I propose to call. We woula like to call one of the 
plaintiffs, Mr. Elijah Boyd, who is a candidate for 
United States Senator from New York to testify 
from his personal experience. We also have here a 
gentleman who is in charge of receiving, on behalf 
of the Labor Party organizatior, complaints on 
harassments which are filed, and he would— 

The Court: Proceed any way you would like. 


E1iszan CunnincHaM Boyp, Jr., called as a witness here- 
in, having been iirst duly sworn, was examined and testi- 


fied as follows: 
* *. = ” 
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